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Introduction

Industrial design is a hybrid, it lies at the intersection of
art and utility. Design refers to aspects of pure and high
art, and design is also a feature of the most utilitarian of
objects. Design is therefore an essential component of
aspects of art and craft, and also of a wide range of
consumer and industrial products. In design policy, there
is a continuing tension between the desire to protect and
promote competition in the commercial arena, and the
desire to promote art, creativity and culture.

Industrial design laws are possibly the least
internationally harmonised of all of the intellectual
property regimes. At the international level, there remains
very real flexibility as to the requirements for design
protection, in contrast to other intellectual property
regimes, and legal regimes for the protection of designs
vary widely across jurisdictions. Different jurisdictions
protect designs through copyright, patents, sui generis
regimes and trade marks law, and many offer dual or
cumulative protection. This diversity in approaches to
protection is partly a reflection of divergent philosophies
of design protection, and partly a result of the real
practical difficulties for those devising systems of
protection. Design tends to occupy positions at the borders
of the major intellectual property regimes, with potential
for both overlaps and gaps in protection.

This article considers the issue of international
harmonisation of designs law. It first reviews the existing
models for and approaches to design protection, and the
existing international law requirements in relation to
designs law. It considers the arguments for and against
further harmonisation of designs law, and argues that, in
this area, diversity is to be preferred to harmonisation.
There is no evidence that there exists an optimal level or
model of design protection. It is argued that the absence
of highly prescriptive international agreements
harmonising the law of designs provides an unusual level
of freedom for each jurisdiction to craft a designs law

regime suited to its own social and economic conditions
and trade situation, and this is a real benefit to individual
states and to the international community.

Existing models of protection

There is no simple taxonomy for design protection.
Different regimes use different models of protection, and
each regime contains its own mix of choices from a
significant number of variables. Systems of protection
vary in:

1. Subject matter: what is protected, in
particular, which designs qualify for
protection, and which are excluded from
protection. Factors involved here are the
requirements of novelty and invention (or
innovation threshold), required for
protection, and any exclusions, for example
on grounds of functionality,’ or the
relationship with other designs with which
the article must operate or interface.

2. Nature of protection: how it is protected,
in particular, the nature of the intellectual
property regime or regimes that apply,
whether artistic property or industrial
property, whether protection is automatic
or whether registration and/or other
formalities are required, whether protection
is through liability rules or through property

rules.

3. The term of protection provided, which may
itself be different for different types of
design.

4. The scope of protection provided, in

particular whether protection is against
copying only, or whether exclusive rights
also protect against independent creation,
whether there is a requirement of consumer
confusion or deception.

5. Exceptions and defences available, for
example what acts in relation to the design
are permitted by consumers, by direct
competitors, and by competitors in other
markets or aftermarkets, such as repairs and
supply of spare parts.

Almost every jurisdiction is different in the designs it
does or doesn’t protect, the level of protection provided
to protected designs, and the particular mix of artistic
and/or industrial property regimes used to provide
protection and the requirements for each. Exceptions,
limitations and defences also vary widely.

Nevertheless, it is possible to identify a number of
models of design protection, at least in general terms.
Designs can be protected under a number of regimes, and
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overlap between these regimes is possible. Models of
protection can be variants of copyright and patent
protection, and they can be legal hybrids. In addition, any
statutory regime is then subject to judicial interpretation,
and judges can be more or less influenced by a desire to
protect perceived natural rights in fruits of creation, or
by a desire to protect free competition. These underlying
judicial preferences can significantly influence the
implementation of any regime of intellectual property
protection.

The seven main models for protection (which may
overlap) are summarised as follows:

1. Copyright

Designs can be protected through copyright as artistic
works. A relatively low level of originality is required as
compared to industrial property systems. Protection is
then generally automatic on creation, with no registration
or formalities required, and protection arises immediately.
The copyright owner is protected against copying of the
design for the term of protection, but is not protected
against independent creation. The term of copyright
protection varies by jurisdiction and subject matter, but
it generally lasts longer than industrial property-style
protection.

Copyright protection has the advantage of being
immediate, not costly, requiring only a low level of
originality, and relatively long-lasting. It is therefore
particularly attractive to industries in which products have
a short effective life in the market, and for use for
products that are not highly original and that are not
especially high value. Examples are fashion, textiles,
furnishings and the toy industry. Generally artistic
copyright is intended to protect the artistic features of
industrial design, rather then the functional features, and
it may not be well-suited to designs that are entirely
functional, such as parts of industrial machinery. For these
functional designs, the value to consumers of allowing
competition in making the designed article can be seen
to outweigh any public interest in providing design
protection. Many jurisdictions exclude entirely functional
works, or works of mixed artistic and functional content,
from copyright protection, and this is achieved by a
variety of mechanisms. The inevitable difficulty is in
designing a system for excluding functional designs that
clearly distinguishes protectable from unprotectable
designs, and that is consistent with underlying policy.

Exceptions and limitations to copyright and defences
to infringement vary widely across jurisdictions. Where
copyright protection is available for industrial designs,
exceptions can be crafted allowing some otherwise
infringing acts by consumers or competitors. Spare parts
exceptions are the most notable of these exceptions. It is
also common for the term of copyright to be limited for
industrial designs, in the interests of allowing competition

at the end of a shorter period than is available for “pure”
artistic works, which typically receive life of the author
plus 50 or 70 years.

There are disadvantages to copyright protection for
designs. For the author/creator, it is necessary to prove
copying in order to establish infringement, and to establish
that more than just ideas have been copied. For
competitors and second-comers, copyright protection
creates uncertainty.” The absence of a registration system
means that there is no public registry that can be searched
to identify prior art and to identify the owners of that art.
The low originality threshold means that artistic works
that are entirely functional can still be protected, unless
explicitly excluded. For works with a low level of
originality, copyright protection is thin, and courts
generally require a high degree of similarity, if not slavish
copying, before they will find that the work is infringed.’
Where a court considers that a work has a higher level of
originality, it is more likely that the work will be found
to be copied by a similar work, so that follow-on
innovators are more restricted in this situation. In
copyright, the scope of protection is not clearly identified
as it would be in a design specification, so that it is not
clear which features can and can’t be imitated—that is,
which features are unprotected ideas, and which features
constitute expression of those ideas. The outcome of
copyright litigation, especially in so-called “altered
copying” cases' can be difficult to predict, and this
uncertainty can in itself have a chilling effect on
second-comer innovation.

2. Patent/utility model/petty patent
protection

Patent law is an industrial property regime, which is
designed to protect inventions from both copying and
independent creation. Designs can be protected through
patent law, so long as the design meets the requirements
of novelty, inventiveness, utility and related requirements.
Generally this protection is not suitable for purely
ornamental designs, but it can be applicable to functional
designs. The required threshold of innovation is high, and
registration and examination is required. However, once
achieved, protection is relatively strong, and operates to
protect against copying and independent creation for the
term of protection. Patent protection is best suited to
high-value products with an expected lengthy life-cycle
in the market, justifying the expense of registration and
the delays in obtaining protection. Many countries offer
patent protection for designs in some form, but it will
only ever be a minority of designs that are protectable in
this way, so that generally another form of protection will
also be required for ornamental designs and designs that
are not sufficiently innovative to meet the rigorous patent
requirements.

2See discussion in UNCTAD-ICTSD, Resource Book on TRIPS and Development, (2005) 346-347.

3 See for example Land Transport Safety Authority v Glogau [1999] 1 NZLR 257.

*See discussion in Designers Guild Ltd v Russell Williams (Textiles) Ltd [2001] 1 ALE.R. 700; [2000] 1 W.L.R.2416.
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Patent law therefore protects a minority of designs,
protecting only those that are novel and non-obvious. But
patent law provides a very high level of protection to this
small number of designs. It is arguable that patent law
over-protects designs, preventing second comers from
using those designs in subsequent innovation without first
negotiating a license, which may or may not be
forthcoming. For designs that are not high-value, the
transaction costs involved in obtaining licences may
exceed the benefit obtained from using the innovation.
In these circumstances, patents for designs may take too
much from the public domain and potentially chill further
innovation, so that there is no net public benefit in
providing patent protection.

3. Registered design protection

Sui generis registered design protection generally refers
to an industrial property regime, whereby a new design
applied to an article is protected through a system which
requires registration of the design and payment of fees.
Registered designs are then protected for the duration of
their term against any infringing use of the design; there
is no need to prove copying.

Registered design protection on an industrial property
model has significant advantages, most of which result
from the requirement for registration. Once registered,
the owner of the design has a well-defined right to use
and license the design, and to prevent others from using
the design. There is no need to prove copying. The fact
of registration gives notice to competitors and second
comers. Competitors can identify the design as prior art,
they can identify the features that are protected and the
scope of the monopoly, and they can identify the owner
of the design. However, design registration requires a
higher innovation threshold than copyright. Registration
is also costly, and involves inevitable delays, so that it is
not well-suited to low-value products or products with
short life-cycles. Design registration also requires
disclosure, which can lead to copying. Sui generis
protection is not therefore universally popular. It is also,
like other industrial property regimes, an expensive
system for a state to administer, and this is not a trivial
consideration, especially for developing countries and
countries that are net importers of technology.

4. Unregistered design right protection

Unregistered design rights share features of both
registered design protection and copyright protection.
Like copyright, no formalities are required, and copying
is generally an ingredient of infringement.’ The term of
protection is generally shorter than for copyright,
commonly three to five years only. Unregistered design

protection is therefore suited to items for which protection
is desired immediately, and which are expected to have
a short life in the market.

5. Trade mark law

Aspects of design can also be protected through trade
mark law, either by registered trade mark or for
unregistered trade marks through the use of passing off,
unfair competition or trade practices law. Features of
shape and configuration of a design, or trade dress, can
be protected to the extent that they carry a secondary or
trade mark meaning. Commonly, infringement will
require establishing consumer confusion or dilution of
the mark.

Trade mark protection will offer useful protection for
some designs in some trade contexts, but it will not offer
a comprehensive system of protection for all designs. It
is not suited to designs whose primary purpose is artistic.
However, it does have some advantages. Much industrial
design is actually for the purpose of advertising or
branding, and design variations are often created primarily
for product differentiation purposes, in order to soften
price competition.® It is arguable that designs in this
context are actually being used for a trade mark purpose,
and trade mark law is the most appropriate means by
which they should be protected. Trade mark law is
designed to protect indicators of source, ands to reduce
consumer search costs. Protection generally requires
distinctiveness, use, and the absence of consumer
confusion or likely confusion. These are important checks
that are intended to avoid over-protection of actual
products, at the expense of competition and therefore of
consumers. Where designs are used in a trade mark sense,
then it is arguable that trade mark law is the most
appropriate means by which they should be protected, if
at all.

6. Cumulation/partial cumulation

Designs can be protected through a combination of
regimes, so that the same design may receive
simultaneous protection from more than one regime. Most
commonly, designs may be protected by copyright and
also through an industrial property regime. For example,
France operates a cumulation regime which allows for
copyright protection of works of applied art under the
“unity of art” doctrine. Partial cumulation allows for
copyright protection for at least some categories of works
of applied art, in addition to designs protection, such as
in German law.” The detail of how and the extent to which
cumulation or partial cumulation is achieved can vary
across jurisdictions. Some jurisdictions offer strong
copyright protection, and the protection provided by
industrial property is consequently restricted or not

ESee discussion in Martin Howe, Russell-Clarke and Howe on Industrial Designs, Tth edn (London: Sweet and Maxwell, 2005), pp.3-7.
See discussion in Australian Law Reform Commission Designs, Report No.74 (1995) [3.19]. See also Bureau of Industrial Economics, The Economics of Intellectual

Property Rights for Designs (1995).

" See discussion in Sam Ricketson and Jane C. Ginsburg, International Copyright and Neighbouring Rights: The Berne Convention and Beyond, 2nd edn (Oxford; New

York: Oxford University Press, 2006), Vol.1, pp.467—469.
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heavily used. Other jurisdictions rely heavily in industrial
property protection and restrict copyright protection.
Other jurisdictions offer very generous cumulative
protection.

“Optimal” design protection?

There is little empirical evidence on which to base an
argument that there is a model for the legal protection of
designs which could be described as optimal. It is of
course possible to compare different regimes in different
jurisdictions, but impossible to control for all of the
factors which influence design activity and innovation.

The concept that there exists a single solution to
designs protection that would be optimal across all
jurisdictions is itself highly challengeable. What
constitutes an appropriate designs regime will vary
considerably across jurisdictions, depending on factors
including level of development, indigenous design
requirements, competition and tax regimes, and trade
policy.

I. Designs protection in international law

At the international law level, multilateral intellectual
property agreements impose some requirements on
signatories in relation to industrial design protection, but
some flexibility remains as to how industrial design
protection is to be achieved. Historically, the law has been
slow to extend intellectual property protection to industrial
design. Internationally, design protection is still something
of a poor relation of other forms of intellectual property
protection. Today, the Berne Convention for the
Protection of Literary and Artistic Works (Berne
Convention)® does contain important provisions on
designs law, and the Agreement on Trade-Related Aspects
of Intellectual Property Rights (TRIPS Agreement) also
requires compliance with relevant provisions of the Berne
Convention.” However, design protection is not always
coherent and certainly not standardised across
jurisdictions, and this reflects the history of designs law
and the widely differing philosophies underlying it.

In the first half of the 20th century, European
jurisdictions adopted widely differing philosophical
approaches to protecting industrial design, and quite
different legal frameworks.” France, particularly,
promoted a “unity of art” approach that did not distinguish
pure from applied art in allocating protection. French law

8 Berne Convention for the Protection of Literary and Artistic Works 1886.

Agreement on Trade-Related Aspects of Intellectual Property Rights 1994 art.9(1).

offered dual protection under both copyright and sui
generis designs regimes." Other European jurisdictions
took different approaches. Italy excluded ornamental
designs from copyright protection, and Germany
providing copyright protection for only a limited number
of exceptional designs, but both countries provided sui
generis protection.”

In English law, the first efforts to protect designs began
with textiles, for which a registration system was
established in 1787, giving an exclusive right to print the
design for two months from date of first publication.”
These rights in textiles were gradually expanded, and
expanded beyond textiles, by a number of copyright and
design statutes providing for copyright in designs
expanding the range of registrable designs." By the 20th
century, industrial designs law provided for 15-year
protection for registered designs, and copyright law
protected artistic works for the term of copyright.”

There was, therefore, more diversity in industrial design
law than in copyright or patent law during this period,
despite multilateral treaty-making aimed at achieving
consistency in intellectual property law across Europe.
Historically, negotiation of international agreements has
taken place against this background of considerable
diversity of approach, and the resulting texts are therefore
less prescriptive than they are in other areas of intellectual

property law.

Berne Convention

The parties to the Berne Convention were slow to extend
protection to works of applied art, and such works only
received protection against considerable opposition.' The
1948 revision of the Berne Convention was a compromise,
under which “works of applied art” were added to the list
of protected subject-matter, but with provisions for
limiting the duration of protection, and with provisions
for states to distinguish between applied art and “designs
and models”."”

This compromise largely remains in the current version
of the Berne Convention, which explicitly requires
protection for anthors of literary and artistic works." The
term “literary and artistic works” includes':

«,..every production in the literary, scientific and
artistic domain, whatever may be the mode or form
of its expression, such as books, pamphlets and other
writings; lectures, addresses, sermons and other
works of the same nature; dramatic or

19 See discussion in J.H. Reichman, “Design Protection in Domestic and Foreign Copyright Law: From the Berne Revision of 1948 to the Copyright Act of 1976 (1983)

Duke L.J. 1143, 1153-1163.

1: Reichman, “Design Protection in Domestic and Foreign Copyright Law” (1983) Duke L.J. 1143, 1157~1158.

2 Reichman, “Design Protection in Domestic and Foreign Copyright Law” (1983) Duke L.J. 1143, 1161

3 Designing and Printing of Linens Act 1787. This legislation initially provided for an exclusive right for two months from the date of first publication.

14 See Brad Sherman and Lionel Bently, The Making of Modern Intellectual Property Law: the British Experience (Cambridge: Cambridge University Press,1999),

P .1760-1911.

See discussion in Howe, Russell-Clarke and Howe on Industrial Designs, 7th edn (London: Sweet and Maxwell, 2005), pp.7-22.

See discussion in Reichman, “Design Protection in Domestic and Foreign Copyright Law” (1983) Duke L.J. 1143, 1145,

Reichman, “Design Protection in Domestic and Foreign Copyright Law” (1983) Duke L.J. 1143, 1161-1163. See also detailed discussion in Sam Ricketson and Jane C.
Ginsburg, International Copyright and Neighbouring Rights: The Berne Convention and Beyond, 2nd edn (Cambridge: Cambridge University Press, 2006), vol 1, pp.453—469.

'8 Berne Convention arts 2 and 9.
!9 Berne Convention art.2(1).
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dramatico-musical works; choreographic works and
entertainments in dumb show; musical compositions
with or without words; cinematographic works to
which are assimilated works expressed by a process
analogous to cinematography; works of drawing,
painting, architecture, sculpture, engraving and
lithography; photographic works to which are
assimilated works expressed by a process analogous
to photography; works of applied art; illustrations,
maps, plans, sketches and three-dimensional works
relative to geography, topography, architecture or
science”(emphasis added).

Works of applied art are therefore specifically included.
However there is no definition of “works of applied art”.
Article 2(7) of the Berne Convention is also significant
here. Article 2(7) provides:

“(7) Subject to the provisions of Article 7(4) of this
Convention, it shall be a matter for legislation in the
countries of the Union to determine the extent of the
application of their laws to works of applied art and
industrial designs and models, as well as the
conditions under which such works, designs and
models shall be protected. Works protected in the
country of origin solely as designs and models shall
be entitled in another country of the Union only to
such special protection as is granted in that country
to designs and models; however, if no such special
protection is granted in that country, such works
shall be protected as artistic works.”

Article 7(4) relates to the term of protection and provides
that:

“It shall be a matter for legislation in the countries
of the Union to determine the term of protection of
photographic works and that of works of applied art
in so far as they are protected as artistic works;
however, this term shall last at least until the end of
a period of twenty-five years from the making of
such a work.”

The effect is that states can determine the nature of the
protection they apply to applied art, but where copyright
protection is provided for, the term should be 25 years.
In addition, where copyright is used to protect applied
art, the exclusive rights of the copyright owner can be
subject to limitations and exceptions. The Berne
Convention provides for a three step test for limitations
and exceptions, although only in relation to the
reproduction right. It provides that™:

“It shall be a matter for legislation in the countries
of the Union to permit the reproduction of such
works in certain special cases, provided that such
reproduction does not conflict with a normal
exploitation of the work and does not unreasonably
prejudice the legitimate interests of the author.”

The Beme Convention thus provides considerable
flexibility for member states as to how and to what extent
designs are protected. The Berne Convention does not
impose a harmonised framework, or prescribe clear rules
for designs to the extent that it does for many other
categories of work required to be protected by copyright.

Paris Convention

Historically there have also been attempts to harmonise
the protection of industrial designs through the
multilateral agreement on the protection of industrial
property, the Paris Convention for the Protection of
Industrial Property (Paris Convention). The current
version of the Paris Convention expressly includes
“industrial designs” as within the scope of industrial
property; the subject of the convention.” The language
in art.5quinquies was first adopted in 1958, as part of a
move to promote sui generis design laws after the efforts
to include designs in copyright law had achieved only
some success.”Article 5 quinquies relates specifically to
industrial designs and provides that: “Industrial designs
shall be protected in all the countries of the Union.”

In addition, the Convention includes some provisions
of detail covering industrial designs along with patents
and trade marks.”® However, while the Convention
imposes a requirement for the protection of industrial
designs, it does not specify the manner or form or
conditions for that protection, although it does provide
for some specific requirements.

Hague Agreement

The Hague Agreement Concerning the International
Registration of Industrial Designs (Hague Agreement)
also evidences an international effort to internationalise
sui generis design protection, by facilitating international
applications. The Hague Agreement is constituted by
three Acts: 1934, 1960 and 1999. The Hague Agreement
offers the possibility of obtaining protection for an
industrial design in several different states that are parties
to the Convention, by means of filing a single
international application.” The Hague Agreement does
not, however, constitute an agreement on substance or
form of design protection in each state party.

» Berne Convention, art.9(2). Article 13 of the TRIPS agreement uses similar language, but refers to the exclusive rights more broadly, not just to the reproduction right.
It provides that: “Members shall confine limitations or exceptions to exclusive rights to certain special cases which do not conflict with a normal exploitation of the work

and do not unreasonably prejudice the legitimate interests of the right holder”.
2L paris Convention for the Protection of Industrial Property, art.1(2).

ii Reichman, “Design Protection in Domestic and Foreign Copyright Law” (1983) Duke L.J. 1143, 1162~1163.
‘2‘4 Examples are the provisions relating to priority in Paris Convention, art.4, and the provisions relating to failure to work in art.5.
World Intellectual Property Organisation, Guide fo the International Registration of Designs, http:/fwww.wipo.int/export/sitesfwww/hague/en/guide/pdfihague_guide

_part_a.pdf [Accessed August 2, 2008].
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In summary, the combined effect of industrial designs
provisions in the Berne and Paris Conventions is an
absence of clarity on industrial design protection. The
Paris Conventions, combined with the Hague Agreement,
envisages an international system of sui generis design
protection. The Berne Convention however provides for
copyright protection for applied art, without any definition
of what does and, perhaps more importantly, does not,
constitute applied art for this purpose. There is also the
provision in art.2(7) that it shall be a matter for states
legislation to determine the extent of the application of
their laws to works of applied art and industrial designs
and models, as well as the conditions under which such
works, designs and models shall be protected, but with
no definition of designs and models in this context, and
no clarification as to the difference between designs and
models and works of applied art.

TRIPS Agreement 1994

The TRIPS Agreement of 1994 is the most significant
multilateral instrument containing provisions relating to
the protection of industrial designs. The TRIPS
Agreement was negotiated in the 1986-94 Uruguay
Round of the General Agreement on Tariffs and Trade
(GATT), in which the World Trade Organisation was
established. The TRIPS Agreement constitutes Annex
1C of the Agreement Establishing the World Trade
Organisation (WTO), and all members of the WTO are
therefore signatories to the TRIPS Agreement. The TRIPS
Agreement introduced intellectual property rules into the
multilateral trading system for the first time, and it
constitutes a comprehensive multilateral agreement on
intellectual property protection, setting out minimum
standards of protection as a requirement of all WTO
members.

The objectives of the TRIPS Agreement are set out in
art.7:

“Objectives

The protection and enforcement of intellectual
property rights should contribute to the promotion
of technological innovation and to the transfer and
dissemination of technology, to the mutual advantage
of producers and users of technological knowledge
and in a manner conducive to social and economic
welfare, and to a balance of rights and obligations.”

The TRIPS Agreement goes considerably further in
harmonising design law (and industrial property law more
generally) than did the earlier multilateral instruments.
TRIPS is more prescriptive than the Berne and Paris
Convention provisions, and it removes some of the
flexibility available under those regimes. However, the
TRIPS Agreement cannot be said to have achieved
harmonisation of designs law. WTO Member States still
have considerable freedom within the constraints imposed,
and there is still some ambiguity in the requirements. The

TRIPS Agreement requires that members comply with
the relevant provisions of the Berne Convention,” and its
industrial design provisions are also compatible with the
relevant Paris Convention provisions. The TRIPS
Agreement has two specific sections in s.4 relating to
Industrial Designs. First, art.25 provides that:

“Requirements for Protection

1. Members shall provide for the protection
of independently created industrial designs
that are new or original. Members may
provide that designs are not new or original
if they do not significantly differ from
known designs or combinations of known
design features. Members may provide that
such protection shall not extend to designs
dictated essentially by technical or
functional considerations.

2. Each Member shall ensure that
requirements for securing protection for
textile designs, in particular in regard to
any cost, examination or publication, do
not unreasonably impair the opportunity to
seek and obtain such protection. Members
shall be free to meet this obligation through
industrial design law or through copyright
law.”

In addition, art.26 provides that:
“Protection

1. The owner of a protected industrial design
shall have the right to prevent third parties
not having the owner’s consent from
making, selling or importing articles
bearing or embodying a design which is a
copy, or substantially a copy, of the
protected design, when such acts are
undertaken for commercial purposes.

2. Members may provide limited exceptions
to the protection of industrial designs,
provided that such exceptions do not
unreasonably conflict with the normal
exploitation of protected industrial designs
and do not unreasonably prejudice the
legitimate interests of the owner of the
protected design, taking account of the
legitimate interests of third parties.

3. The duration of protection available shall
amount to at least 10 years.”

These articles carry substantial uncertainty and ambiguity.
Perhaps most fundamentally, there is no definition of the
term “industrial design(s)”, and no attempt to provide
guidelines as to what the concept of industrial design
encompasses for TRIPS purposes. There is no guidance
as to how industrial designs relate to works of applied
art. “Industrial design” can be read broadly to encompass

*TRIPS Agreement art.9 requires that members comply with arts 1 through 21 of the Berne Convention (1971) and the Appendix thereto, but excluding art.6bis.
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