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New Zealand – general election 17 Oct
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Balancing the benefits of overseas investment 
against the protection of sensitive land: 

New Zealand’s approach 
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Jurisprudence –
conceptions of property, 
the ‘bundle of rights’

Comparative law –
comparing NZ’s approach to 
other jurisdictions
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A wealthy American couple were forced to sell this multi-million dollar 
home on Waiheke Island, near Auckland, at a huge loss, because they 
failed to meet the conditions set by the Overseas Investment Office

New Zealand, inset showing location of Waiheke Island
Source: https://quentinsadler.wordpress.com/2010/01/15/red-
delights-from-new-zealand/



Overseas Investment Act 2005 (OIA)
3 areas of focus in my research:

1. What is New Zealand law and policy on overseas investment?
oHow did it develop?
oHow & why has it changed recently?

2. How does the policy cycle, as per Allen + Clarke’s understanding of it, 
apply to NZ’s overseas investment law incl amendments

3. Does New Zealand overseas investment law demonstrate 
‘intergenerational governance’
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Overview of today

1. The context and background
2. New Zealand’s overseas investment law

1. The Overseas Investment Act 2005
2. The Overseas Investment Office
3. Some examples
4. 2020 amendments during COVID
5. Consent
6. Enforcement

3. Consider its application to the policy cycle
4. Consider ‘intergenerational justice’ and overseas investment
5. Conclusion and recommendations – in brief
6. Discussion

8



1. The context and background
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Overview of overseas investment

• In New Zealand, direct overseas investment accounts for almost one 
hundred and thirteen billion dollars or 40% of our economy.

• The Overseas Investment Act 2005 regulates a small but important 
part of that investment - large business transactions and land 
purchases.

• The Act establishes the Overseas Investment Office as the regulator –
it receives applications, monitors compliance

• A lot of my focus has been on investment in land and to a lesser 
extent business
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Historical Context

• Overseas investment seems to attract controversy in NZ
• Conflicting opinions on 

• the need for it? 
• how much do we want?
• in what sectors?
• from where? 
• how to encourage it?
• how to manage it?

• NZ has actively encouraged overseas investment since 1973 : the Overseas 
Investment Act 1973 (the 1973 Act) was our first legislation in this space

• The 1973 Act’s short title: “An Act to make better provision for the supervision and 
control of overseas investment in New Zealand”

• It established the Overseas Investment Commission (OIC)
• Made decisions on proposals for overseas investment
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Functions of the Overseas 
Investment Commission
s 9 Overseas Investment Act 1973

Points to note:
• Section 9(1)(b) Investment to 

be in ‘the national interest’ –
but this was not defined

• Section 9(1)(b) proposals to be 
compatible with government 
policy

• Section 9(1)(e) “control the 
level and extent to which 
overseas persons may own or 
control property in NZ…”
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NZ is attractive to investors because…
• Peaceful 
• A long way from anywhere
• No corruption – #1 Transparency Int’l Corruption Perceptions Index 2019
• Easy to do business - #1 on World Bank ‘Doing Business’
• No capital gains tax (no tax to pay on sale of property)
• Can buy a property in one day, register easily, all online – no need to be here
• Small government
• Low interest rates
• Strong property market
• Strong protection of contracts, property
• Powerful passport = #1 in world on Henley & Partners 2020 ranking
• Good options for living here – free healthcare, free schooling, retirement 

pension, low barriers to starting a business, etc 13



Housing affordability problems

• During the early 2000s, property prices started rising rapidly
• Housing affordability dropped in NZ
• Ordinary New Zealanders couldn’t afford to buy a house as they once had
• Key figures:
o1975: average mortgage 39.2% of annual income
o1987: average mortgage 67% of annual income
o2007-2009 – 60-80% of annual income
• ‘the number of newly completed homes in 2011 was only 46% of the number built 

35 years earlier, yet the number of households needing a roof over them had risen 
significantly in the interim’ (Bassett and Malpass)

• National-leg government (2007-2018) encouraged foreigners to invest in land; also 
encouraged immigration, student visas, work visa-to-residence pathway to 
citizenship: perfect storm
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Housing 
unaffordabilityInterest rates

Regulations on 
land use – local 
and central govt

Anti-
development & 
anti-densifying 
attitudes – we 
like our space

Building 
regulations: very 
strict regs around 

building codes

Rules on deposits 
for mortgages

Low rises in 
wages and 

salaries

Immigration and 
migration 
policies

Ability of 
foreigners to buy
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In 2015, Labour
housing spokesperson 
Phil Twyford found 
that people with 
Chinese surnames 
account for 40% of 
sales in Auckland 
within a 3 month 
period
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2. New Zealand’s current 
overseas investment law
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Government’s policy position

• The New Zealand Government acknowledges that:

[t]o grow our economy and lift productivity we need 
investment – both by New Zealand investors and by 
overseas investors 

Source: The Treasury, “Overseas investment in New Zealand ” in Consultation Document: Reform of the Overseas 
Investment Act 2005 – Facilitating productive investment that supports New Zealanders’ wellbeing (April 2019) 
<https://treasury.govt.nz/sites/default/files/2019-04/overseas-investment-reform-consultation.pdf>.
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NZ Government’s economic strategy

…is to build a productive, sustainable and 
inclusive economy. 

Overseas investment contributes to this aim when 
it brings with it new jobs and increases 
productivity, which is the biggest determinant of 
people’s living standards in the longer term.
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Main benefits of overseas investment

1. Technology and process innovations: domestic firms benefit from the 
adoption of up-to-date technologies and processes to support 
workers to undertake high-value work

2. Skill increases: “foreign direct investment can result in the transfer of 
new expertise and skills into the country being invested in

3. More diverse international connections and access to global 
distribution networks;

4. Participation in global value chains: where different manufacturing 
processes are happening in different countries
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Main risks of overseas investment
1. The risk that economic activity in New Zealand might be lowered if, for instance, a firm was 

moved offshore or if overseas investors invested in unproductive assets or assets in 
unsustainable sector

2. The risk that “overseas investors could under-invest in New Zealand assets during periods of 
global economic stress and instead prioritise their own domestic operations”

3. The risk that profits could go offshore instead of being retained and invested/spent in New 
Zealand

4. The risk that the foreign investment could increase the prices of and reduce New Zealanders’ 
ability to buy assets

5. The risk that high levels of foreign ownership of sensitive New Zealand assets (e.g. land) 
could conflict with some people’s views that certain assets “should be owned or controlled 
by New Zealanders” because of their “productive, environmental, historic or cultural value

6. The risk that overseas businesses could pay less tax than equivalent New Zealand businesses
7. The risk that foreign ownership of certain critical assets (eg infrastructure or strategically 

important industries) “could pose risks to New Zealand’s national security or public order
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Tension

Need to increase 
overseas 

investment to gain 
benefits

Need to limit
overseas 

investment 
because of its risks
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2. NZ’s overseas investment law
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Overseas Investment Act 2005 
(as amended in 2018 & 2020) 
This Act is NZ’s primary tool for managing overseas investment in NZ’s 
sensitive assets
Contains screening requirements for investments in sensitive land, significant 
business assets and fishing quota

1. Purpose
2. ‘Overseas person’
3. ‘Sensitive land’
4. ‘Business assets’
5. ‘Benefit to NZ’ test
6. Conditions 
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Change of govt – change of focus
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General election 17 Sept 2017
Labour-NZ First coalition govt

This is the NZ Govt in 2017
Prime Minister (and Leader of 
the Labour Party) Ms Jacinda 
Arden (next to Governor-
General (Queen’s rep in NZ 
Dame Patsy Reddy)
Deputy Prime Minister  
Winston Peters (and Leader of 
NZ First)



Arden’s govt  - change of tack
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Changes announced in August 2018

• Overseas Investment 
Amendment Act 2018

• All residential land is ‘sensitive 
land’

• Overseas people can’t purchase 
existing residential dwellings in 
NZ (except Australian and 
Singaporean citizens)

• Came into effect on 22 August 
2018



Let’s take a look at a few key sections…
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What does all that mean??
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A quick word on changes in 2020
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COVID-19 and overseas development

• In June 2019, some changes were made to the Act under urgency
• The Overseas Investment (Urgent Measures) Amendment Bill 

• New sections introduced around strategically important businesses (SIBs)
1. Temporary notification scheme

Must notify of any investment by overseas person of more than 25%; and
Must notify of any increase in existing investment
Might be blocked if it is not in the ‘national interest’
Temporary – renewed every 90 days (likely will end after COVID-19 is over)

2. National interest test has been introduced
It is in addition to existing tests – relevant to strategically important assets 

3. Streamlined the process to make it quicker to apply
4. Overseas Investment Office given stronger enforcement powers
“These changes to the Overseas Investment Act enable New Zealand to be open for business 
for productive overseas investment while protecting New Zealand's taonga for future 
generations.” – OIO June 2020
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The ‘Stuff’ media issue during lockdown

• In May 2020, the Australian owners of ‘Stuff’ – one of NZ’s largest 
media groups – put it up for sale

• A rival NZ media group (NZME) couldn’t reach agreement to buy it
• There was a chance it could be bought by foreign investors
• 2 things happened:
• 1. It got sold to its management  - for $1 its Chief Exex and former 

journalist Sinead Boucher
• 2. NZ Govt realized this was a gap in the law that needed to be closed 

urgently – can’t have one of our largest media groups falling to 
overseas investors for $1!
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For more info on the COVID-19 changes see: 
https://www.treasury.govt.nz/system/files/2020-05/oi-factsheet-covid-19-may20.pdf

https://www.treasury.govt.nz/system/files/2020-05/oi-factsheet-covid-19-may20.pdf


Consent

• Under s 12 of the OIA, consent is required if an overseas person 
wants to purchase ‘sensitive land’

• Applications are made to the Overseas Investment Office
• They consider the application and whether the criteria is met
• They often approve
• They publish summaries of all the decisions, monthly
• Couple of examples…
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Example #1 of consent being granted by the OIO
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Example #2 – Microsoft 

• In September 2020, the OIO approved an application by Microsoft’s NZ subsidiaries to  
acquire land in NZ

• Purpose: to acquire business assets, including land (not sensitive land) exceeding 
$100,000 million, for cloud-based data centres

• The application met the investor test in s 18 of the OIA
• Applicant has relevant business experience and business acumen
• Are of good character
• Committed to the investment

• It also involved a ‘national interest’ assessment and consideration by the Minister of 
Finance, after changes were made to the OIA in June 2020

• Microsoft will be allowed to acquire land, although not ‘sensitive land’ to create data 
centres in Auckland for an ‘on-shore data region’

• Decision: approved, 25 August 2020 available at: https://www.linz.govt.nz/overseas-
investment/decision-summaries-statistics/2020-08/201900507
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Enforcement
Enforcement orders are listed on the Overseas Investment Office page: ‘Enforcement 
Action’ available at:
https://www.linz.govt.nz/overseas-investment/enforcement/enforcement-action-taken
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Failure to seek consent before purchase or 
failure to comply with conditions 

• If an overseas person purchases without consent, they may be forced 
to sell their property

• If approved but conditions are placed on consent, the OIO will 
monitor to make sure the consent conditions are followed

• If conditions are not subsequently followed, the owner of land may 
be forced to sell their assets at any point and they may face 
prosecution and penalties on top of being forced to sell
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Ex 1: The ‘Glasshouse’ on Waiheke Island
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Ex 2: Chinese owners forced by the High 
Court to sell land near Warkworth

• In July 2019, the HC made an order forcing property owners to sell 
properties in NZ they bought in 2012 and 2014 without consent

• Overseas owners – Chinese businessmen Zhongliang Hong and Xueli Ke, 
and IRL Investment Limited and Grand Energetic Company Limited –
should have applied to the OIO for consent to buy both properties because 
they are rural land of more than five hectares.

• Owners were forced to: 
a) sell properties 
b) pay penalty 
c) pay costs
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3. Consider its application to the 
policy cycle

51



• Issues i.e. what is the problem
• Objectives i.e. what are the targets
• Policy instruments i.e. methods, options, 

plans
• Choices
• Implementation
• Monitoring, i.e evaluation; enforcement; 

review, leading to identification of new 
problems.

The Policy Cycle

Source: Allen + Clarke

52



4. Consider ‘intergenerational justice’ 
‘international governance’ & 
overseas investment

Might be the subject of a different paper?
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Key points: food for thought

• Governments have a ‘presentist bias’ in policy-making
• They find it difficult to plan long-term  - motivated by next election cycle and 

solving short-term problems
• Governments often give poor attention to ‘creeping’ or ‘slow-motion’ 

problems
• Retain policies that demonstrably unsustainable – economically, socially, 

environmentally
“those living the future are likely to incur greater costs and enjoy fewer benefits 
than would otherwise be the case” (Boston, 2017)
• Typical example: climate change – our lack of ability to do what’s needed
• In this context: how to encourage responsible overseas investment with a 

long-term focus when short-term focus is easier
54



I’ve been thinking about…

• How does our Overseas Investment Act 2005 reflect long-term 
decision-making

• Does it reflect an interest in ‘inter-generational governance’
• Does it try to secure ‘intern-generational justice’
• Still working on this idea
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5. Conclusion and 
recommendations – so far…
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Concluding points

Doing well….
• Investor test in s 18 seems good for 

protecting NZ
• National interest test is good 

backstop tool
• OIO is strong enforcer and active 

investigator
• Transparency is great – publishing 

everything on website incl 
enforcement action, judgements, 
settlement agreements (‘name and 
shame’)

Could be improved…
• Our penalty may not be high 

enough to deter in some instances 
– ie

• s 42:  $300,000 fine and/or 12 
months prison

• S 45: $100,000 fine for failing to 
keep to conditions

• Our investment regime is still quite 
strict – it may put off some 
investors because of complexity 
and cost/time?
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Recommendations for other countries to consider 1/2:

1. Our legislation is strong and balances our national interest against need 
to encourage investment
1. Seems to encourage ‘good’ investors (eg Microsoft’s data centres in Auckland) 

and discourage ‘bad’ investors (those who fail to get consent or fail to keep to 
the conditions)

2. Designate residential houses as ‘sensitive land’ from the outset (it took 
NZ a while to figure this one out; helps to avoid housing unaffordability 
problem)

3. Have a national interest test for transactions that:
1. relate to land or assets used for strategically important business, including those 

involved in military or dual-use technology, ports or airports, electricity, water, 
telecommunications, and financial market infrastructure; or

2. involve certain levels of investment by an overseas investor that is, or is 
associated with, a foreign government. Have such a test from the outset.
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Recommendations for other countries to 
consider 2/2:
4. Establish an Overseas Investment Office like NZ’s  - give it teeth to 
investigate, monitor and enforce (consider high penalties for failing to 
get consent or failing to stick to conditions)

5. Make sure your OIO acts in a transparent way – publish everything 
online

6. Set in place mechanisms for evaluation and review of your legislation
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6. Discussion
Contact me at: drmyrawilliamson@gmail.com or  myra.williamson@waikato.ac.nz
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