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INTERNATIONAL TERRORISM:

responses and justifications

Ron Smith discusses
the problem of
combating terrorism
and suggests the need
for international co-
operation and co-
ordination.

Id habits die¢ hard and no-
where is this more evident than
in ralk abour terrorism. For many
this is still an incorrigibly con-
tested concept, and thus the
word and its cognates still rend
to be used exactly as a particular
speaker or writer may choose,
This is clearly a state of affairs that
lhobbles rational debate, If we are
effectively to deal with the prob-
lem of terrorism (and especially
mternational terrorism) we must
accept a clear definition of the
concept and stop hiding behind
arbitrary and sell~serving usages.
This should not be a difficult
project since the United Nations
has already set out a conceptual
framework and begun filling in
the detail. Of course. this is only
the first stage in combating terrorism.
The second is 1o amend the behaviour
of states so that they no longer sup-
port such activitics. For this to be ef
tective it may be that strict measures
will be required.

Whatever may have been the situ-
anon prior to 12 December 2000, it
cannot now be said thar there is no
agreed definition of terrorism. On that
date the UN General Assembly
adopted a resolution from its Sixth
Committee thar characterised terror-
ism in the following terms:

criminal acts intended or calcu-

lated to provoke a state of terror

in the general public, a group of
persons or particular persons for
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political purposes are in any cir-
cumstinces unjustiiable, whatever
the considerations of a political,
philosophical, ideological, racial,
cthnic, religious or other nature
that may be invoked to justify
them.
Also relevant is the International Con-
vention for the Suppression of Terror-
i1st Bombings, which came into (orce
in May 2001. As well as accepting the
basce concept, it also provides a defi-
nition of one kind of criminal act that
qualities as terrorism;
Any person commits an offence
within the meaning of this Conven-
tion if that person unlawfully and
intentionally delivers, places, dis-
charges or detonates an explosive
or other lethal device. in, into or
against, a place of public use, a
State or government facility, a pub
lic transportation svstem or an in-
frastructure facility ' (Article 2)

Four principle conceprual ele-
ments can be extracted from
these delinitions. ‘T'errorism en-
tails:

® cortain criminal acts that target
the public or public institutions
(for example. terrorist bombing of
public places);

® an mtention to provoke ex-
rreme anxiety (Cterror’),

® a palpable political purpose;
and,

® un cxplicit denial that such tac-
tics are justified in any circum-
stancces, or for any cause,

The lirst two c¢lements in this
conceptualisation contorm quire
precisely to the traditional under-
standing. Terrorism is 4 kind of
propaganda. As the nineteenth
century Russian rheorist Bakunin
had it, it is the "propaganda of the
deed’. In this original conception.
the essence was the degree of
atrocity (which made it newswor-
Lhy). not simply that ‘innocents’
were targeted. although this was
Lthe common association. In the
modern context, any action
against ‘combatants™ that is likely
to be viewed as atrocious is also
very likely to be illegal under con-
temporary humanitarian law and
thus, like targering non-combat-
ants, a crime,

Crucial feature

The crucial feature of terrorism, then.
15 thar it is a kind of communication.
There may be (usually are) victims
(persons harmed), but these persons
are not really rthe ‘rtarget’ (the ad-
dressee of the message). This is typi-
cally whole societies and govern-
ments, In the present case, the ad-
dressee may be a whole “civilisation™
(the "Western world") and the mes-
sage, ‘stop interfering in the world of
Islam’. This is the third element of the
United Nations' delinition of terror
1sin, the political purpose. Whatever
the detail of the message, it is intended
Lo have some effect and achieving thar
cffect is its political purpose.

It is noteworthy that the United
Nations' definition of terrorism (to
which the 11 September acts in the
United States conform) does not allow
tor any justification (and rhis its fourth
cructtl element). Terrorism cannot be
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justified by any cause. It is simply an
tllegitimate political tactic. It 18 to be
condemned evervwhere and any-
where it occurs.

The tacr thar there is now an
agreed international delimtion ol ter-
rorism has another clear implication.
It 15 no longer possible to claim that
the concept is undefined and thus
avoid the consequences. It can no
longer be said thal ‘my terrorist is your
freecdom-fighter'. Now, my terrorist is
vour terrorist and vice-versa. A rerror-
ist is someone who intentionally tar-
gets civilians or civilian targets in or-
der 1o [urther a political cause. In
modern parlance. terrorism may be an
obvious asymmetric response but ir is
an illegitimate response,

Obvious justification

The most obvious justification for an
absolute prohibition on terrorism is a
deontological one. The deliberate rar-
geting of civilians is generally taken
o he morally unacceptable and this
1s reflected i a variety of international
agreements and scholarlv opinion

New Yorkers flee as one of the twin fowers collapses on 11 September 2001
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down the ages. In the Lterrorist con-
text, it also entails a lack of respect for
the rights of the individoals con-
cerned, who are effectively treated as
means o an end and not as an end in
themselves. Terrorism cannot be of-
fectively justified on consequential
grounds cither. The historical record
shows very few cases where a terronst
campaign has had the effect of chang
ing policy or causing, governmaents to
act in such a way as to [urther the
terrorist’s ends. The psychology of the
situation is rather Lo harden attitudes
in the victims' societies and in their
gOVETNMenTs.

Notwithstanding this and the un-
cquivocal nature of the UN definition
of terrorism, there will be a consider-
able reluctance on the part of many
states o end rheir support for what
they see as hiberation struggles or
other just causes. The problem will be

particularly acute where the tactics of

the activists (Cinsurgents’) are less ab-
viously terroristic. or where they use
a variety ol tactics, some of which mayv
be seen as legitimate and some not.

Progress in dealing with the scourge of international terrorism
depends crucially on the acceptance of a precise and agreed
definition of the concept. The international community, through
the United Nations, has now effectively produced such a
definition and it is also reflected in the Convention Against
Terrorism Bombings, which came into force last year. This
convention lays upon states strict duties in regard to their
assistance to, or acquiescence in, international terrorism but
compliance has so far been weak. This raises the additional
question as to what else might be done to restrain support for
such activity. In this context it is argued that a doctrine of strict
responsibility (analogous to the doctrine of command
responsibility for war crimes) ought to be adopted in respect of

such suppaort.

There 1s actually a clutch of prob-
lems here and all of them are difficult.
The first is that of characterising what
might be legitimate means of advanc-
ing 4 partcular cause, supposing that
a claim ol just cause may be made.
Elsewhere. this author has argued that
the definitional features of such a “just
strategy are a directness ol agency
(that is, it does not seck to attain its
cnds via raising apprehensions in a
target population) and an mtention to
targer only combartants.' This latter
provision would allow for a moral
detence of double etfect in the event
that non-combatants were harmed ban
it would not include actions that were
manifestly indiscriminate or careless.

Two problems
Of course, this still leaves two major
problems. Insurgencics of whatever
character are clearly illegal from the
point of view of domestic law in the
country concerned, even if those
harmed are 'combatants’ by some
humanitarian criteria. International
law and humanitarian sentiment may
accept or justify the actions of the
msurgents but they are nonctheless
crimes as far as the affected states are
concernced. There is also a substantial
dilficulty in determining who are the
legitimate combatants in these sub-
national contlicrs. In some cases the
Geneva concept of “participation in
hostilities” may be enough but, again,
there 1s a4 formidable problem in inter-
pretation. To this we need o add the
problem of making a judgment where
the msurgents vary their racrics over
time and in response to circumstances
as they evolve. If some of their modes
of action are clearly terroristic and
some legitimate guerrilla actions (as
defined above), what judgment is to
be made in the end? A start can clearly
he made with the easy cases but it
might be hard to convince the many
interested parties that this is anvthing
but arbitrary |

As the Alghan conflict comes to a
resolution there is going to be an enor-
mous demand for the international
community to address other conflicts
that appcar to involye terrorism (or
what 1s claimed to be terrorism). If the
cnormous amount of non-combatant
killing that has characrerised informal
contlict since the Second World War
15 1o be reduced, it will be necessary
tor the international community o
persist, both with the detfinition of
terrorism as adopted in December
2000 and with the adoption of further
conventions that make explicir rhe
obligations of states. Until a new norm
is established (and conformity is wide-
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spread) rhere may also be a need to
take direct action where states persist
in permitting or supporting terrorist
action from their territory.

Ineffective law

Terrorism, then, is alrcady clearly
cnough defined and it is also clearly
contrary to international law. There
are international conventions and
there are also clear statements of
policy from the United Nations (both
the General Assembly and the Secu-
rity Council). These instruments pro-
vide unambiguous obligations for
states together with a clear mecha-
msm [or bringing perpetrators of ter-
rorism to account. Notwithstanding
this, the law is manifestly ineffective.
It is failing largely because 100 many
STATCS perceive terrorist activity to
serve their interests, and becausce it is
in the nature of international terror-
isi that establishing criminal respon-
sibility for particular acts in particu-
lar cases can be very ditficult. It is also
noteworthy that such international
law as there is does not provide sanc
tions against states that fail to fulfil
their obligations.

The problem of attriburing respon-
sibility tor acts of international terror-
1sm 1s analogous to the general prob-
lem of attributing responsibility [or
war crunes. To deal wirh this, in the
irials following the Second World War
at Nuremberg, Tokyo and other
places. there was adopted a strict
principle of ‘'command responsibility”,
Under this principle, it was not nec-
essary to show that a particular per-
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SOI1 OT persons gave specitic orders for
a specific atrocity or that the mdividu-
als concerned knew that particular
outrages were being committed. They
were guilty if they ought to have
known that actions of a particular
character were being planned or at-
tempted and did nothing to prevent
it.

A number of high-profile German
or Japanese military commanders
were condemned under this principle.
An cxample of this is General
Yamashita, who was condemned by
an Amcrican military tribunal in rela-
tion to war crimes committed in the
Philippines in the closing stages of the
Second World War. The principle of
command responsibility wuas subsc-
(quently adopted into international
law. It was applied in the Pinochet
case and is now incorporated in the
Statute for the International Criminal
Court (Article 20), Under this princi-
ple, criminal responsibility is estab-
lished if
® crimes are committed by [orces

under the effective command., or

control, of the individuals con-
cerned:

@ that they knew, or ought to have
known, thar these forces were
commuitting, or were abour to com-
mit. rthese crimes;

® that they failed Lo take all neces-
SATY SICPS TO Prevent or repress
their commission.

It scems evident that the political lead-

ers of states that allow or support ter-

rorism from their territory may bhe held
responsible in an analogous wav, and
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the widespread calls for ‘proot” in
relation to the atrocities in New York
and Washington should be responded
to accordingly.

International law
The UN General Assembly resolution
of 12 December 2000 and the now
in-force International Convention for
the Suppression of Terrorist Bombings
establish mternational law in the mat-
ter of terrorism (the relevant portions
arc cited above), As far as the conven
tion 1s concerned. it would seem thar
the forcible raking control of an aero-
plane that 15 then lown into a pub-
lic building is a terrorist act and thus
the events of 11 September 2001 fall
within the scope of the convention
and of the General Assembly resolu-
tion. It was thus entircly appropriate
that resolutions passed by the Secu-
rity Council and rhe General Assem
bly would unequivocally condemn
them as terrorisme

More generally, the actions of
those responsible for the 11 Septem-
ber attacks could be seen as criminal
under established international law as
codified in the statutes of the pro-
posed International Criminal Court.”
Terrorist acts of the kind committed
on 11 September 2001 could be seen
as coming within Article 7 of rhis
document (Crimes against human-
ity’), Crimes under this section include
murder or other inhumane acts as part
ol any attack dirccred against a civil-
lan population, which is part of a sys-
tematic plan to commit such an attack.

The Convention for the Suppres-
sion of Terrorist Bombings provides
for the extradition of suspected ter-
rorists to the states within whose ju-
risdiction the offences were conmumit-
ted and states that may harbour such
persons are obliged to co-operate with
this process. The latter may not (for
example) refuse extradirion on the
grounds that the offence was “politi-
cal’. However, it is very evident that
in practice these provisions do not
take us very far. In the first place only
33 states have committed themselves
by ratifying the convention and only
58 have signed (as of March 2002).
This is less than one-third of all srares.
Those outside the process include
many of the most significant stares in
Lhis context Afghanistan, Pakistan,
Iran, Iraq and Syria.” Interestingly,
states thar have bound themselves
include Azerbaijan, India, Kyrgyzstan,
Russia, Turkmenistan and Uzbekistan.
Even a significant increase in
ratifications and a widening accept-
ance on the part of states of the obli-
gation to hand over terrorism suspccts
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would not of itself alter the fundamen-
tal problem.

Missing dimension

The erucial missing dimension here is
the responsibility of states in respect
of the planning and prepararion of
terrorist acts within their jurisdiction.
Again, their duty is clear. The General
Assembly resolution of 12 December
2000, cited above, called upon states
to refrain from any participation (ei-
ther active of passive) i terrorist ac-
tivities. (The same resolution calls
upon member states W become par-
ties to the relevant international con-
ventions and protocols relating to ter-
rOrsIm. )

|E]very State has the duty to retrain

from organiZing. instigating, assist-

ing or participating in terrorist acts
in another Stare or acquicscing in
organized activities within its ter-
ritory directed towards the com-
mission of such acts.”
A similar duty is set out in the Suppres
sion of Terrorist Bombing Convention
The problem i1s that many states do
not apparently see themselves as
bound by these strictures. They are
apt to avoid any obligation to act by
feigning ignorance of whar mayv be
voing on within their jurisdiction, or
demanding “evidence' that particular
acrivities may be linked to particular
terrorist events.

This 15 where the analogy with
strict command responsibility may be
pertinent. It should be adopted as a
principle of law in relation to interna-
tional terrorism that states have an ab
solure obligation to know what is hap-
pening within their jurisdiction and,
it what is happening is in any way con
nected with the financing and plan-
ning of terrorism, to stop it. Of course,
this much is implicir in the resolution

Biological terrorism is @ major danger

of 12 December 2000 and the Terror-
ist Bombing Convention. The crucial
question is, what is to be done if, not-
withstanding a clear duty, states do en-
courage or permit acts of terrorism
from their territory, as most recently
Alghanistan has done?

The answer seems clear. Such
states effectively commit an act of war.
Parties against whom such acts have
heen committed have a clear right to
respond (this, too, is enshrined in the
UN Charter). Their objective in such
an event would be to defeat the party
responsible for the attack (in the most
recent case the government of Af-
ghanistan) and thus end the threat
from that particular source. This is
what the United States and ity allies
set out to do. It is also clear that what
is being donc is in the interests of a
much wider community. The use of
terrorism (the deliberate targeting of
civilians for political purposcs) is a
scourge of contemporary society,

Clear need

It 1s evident that the terrorism threat
cannot be securely dealt with at the
back-end (that is, in the place where
and at the tume when terrorist acts are
perpetrated). The range and extent of
possible targets is oo large 1o ensure
complete protection through security
regimes, however exrensive these may
be. Terrorism must be dealt with pri-
marily ar the front-end, where it is
bemg planned and organised.

For nationally based terrorism, this
is Clearly a responsibility tor the secu-
rity agencies of the state concerned.
l'or intcrnational terrorism (where
options are planned in places bevond
the jurisdiction of the target state)
there is a clear need tor international
co-operation and co-ordinaton. How-
cver, the major responsibility must lie

o
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with the law enforcement agencies of
the states in which these planning and
organisational acrivities rake place.
Those states that are reluctant Lo co-
operate must be obliged to do so.
Withour rhis, there is every reason 1o
anticipate further attacks, and perhaps
of increasing atrocity,

Justified outrage and global sympa-
thy at a new attack using chemical,
biological or even nuclear marerials is
no substitute for a determined pro-
gramme of prevention, In its resolu
tion of 12 December 2000, the Uinired
Nations is envisaging further additions
to the international instruments to
counter terrorism. These efforts need
support. A law-based approach to
countering rerrorism is clearly ta he
preferred to an occasional outburst of
military activity. But there is still a
question as to what is to be done
about those states that defy interna-
tional law and rhe common interests
ol humanity, by not doing all that they
can to prevent or repress terrorist
activity on their territory. It is a ques-
tion we need to address.

NOTES

1. The International Convention for
the Suppression of Terrorist Bomb-
ings, Art 2

It 1s recogmsed that the definition

of ‘combatant’ (as opposed to

non-combatant’, or ‘innocent’, or

‘member of the public’) is itself

controversial. lor present put-

poses the distinction adopted in
the Geneva Conventions and

Protocols s accepted. Combatants

(legitimate targets in war) are

members of the armed forces of a

party Lo a conftlict or those who

‘participate in the conflict’. For a

more detailed discussion see my

Violence, Politics and Morality,

Ch 7 (Hillcrest Books, 1999),

3. I am wsing the word here in the
sense intended by Samuel Hun-
tington in his Clash of Civilisa-
tions. However, the present con-
flict is not such a clash, since the
terrorist actors do not appear to
represent mainstream Islam. It 1s
t be hoped thar it does not de
velop i this way, but that is clearly
the objective of at least some of its
pPromoters,

4. R.C. Smith, Ethics and Informal
Wer (New York. 1991}

5. As adopted by the UN Diplomatic
Conlterence of Plenipotentiaries in
Rome on 17 July 1998,

I

O. Amongst orher non-signatories are

Australia and New Zealand.
Resolurion of the UN Security
Council, adopted 28 Sep 2001 £




