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Editorial

Rights and property paradigms: challenging the dominant
construct hegemony

The interrelationship of (human) rights and property paradigms raises particularly
profound questions when played out in respect of environmental claims. It is therefore
no surprise that contributions to this edition invoke ontological and epistemological
concerns fundamental to the unsettled interface between the mutable richness of living
spatial and socio-cultural ecologies and the abrupt reductionisms so often imposed
upon them by law. At the same time it speaks of the power and dominance of property
paradigms that even the most critical analyses tend to seek reformulation of property’s
parameters rather than its abandonment.

Multiple critical accounts of the legal order suggest that Western conceptions of
‘rights’ and ‘property’ suppose an idealized (or even fictitious) ‘even’ juridical field
within which putatively equal actors negotiate entitlements. This characterization
of property carves out the rights of a ‘subject’ over a world constructed as ‘object’
and is pressed into service in the name of ‘progress’ as an approach which both pro-
duces and strategically denies the fundamentally differentiated ability to access rights
lying at the foundations of the legal order. While this view of property should not be
overstated (for there are contradictory currents and multiple nuances within Western
property concepts and law, as the articles by Grear, Layard and Pieraccini in this edition
suggest) it does offer a valuable insight into the underlying exploitative visions of inter-
human and human—environmental relations upon which it rests. It is therefore no coin-
cidence that some of the most intractably complex questions concerning the nature of
rights and property — and the project to redefine/expand its meaning — centre on spaces
and places in which alternative ontologies and epistemologies come to the fore.

Grear argues that there is a ‘productive’ ambivalence in both human rights and prop-
erty, attention to which is fundamental for an adequate understanding of the relationship
between them in the nexus between human rights and the environment. She explores
the elusiveness and contestability exhibited by human rights, pointing to the range of
critiques to which they are subject. She points to the fact that these accounts are ulti-
mately united by an attempt to expose, resist and/or replace the ontological suppositions
lying at the foundations of Western narratives of ‘progress’, private property and the
unsustainable capitalist exploitation of natural resources. This analysis questions the
assumption that human rights are necessarily inclusory limits on exclusory property
claims. Grear argues that it is important to appreciate the relationship between
human rights and property in terms of a shared ambivalence reflecting their mutual
openness to conflicting impulses of oppression and emancipation. In particular, she
argues that property, despite its mainstream formulation as predominantly exclusive,
can be theorized in such a way as to render it open to alternative readings. Contested
claims relating to the nature of property, in Grear’s view, provide a creative space to
exploit the ‘ambivalence’ of the concept itself, suggesting a ‘productive’ instability.
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Grear argues that property should be reconceived as a claim for access and inclusion in
relation to the fundamental goods of life but goes further, arguing that such an inclusory
re-imagination of property urgently requires new ontological foundations if property
is to perform a transformative role in the search for ‘worlds other’ and for an
‘eco-humane’ future.

It is a central implication of Grear’s argument that while the Western rights and
property paradigm presupposes a unitary subject around whom the world turns as
‘environment’, there are of course other modes of knowing, frequently suppressed by
the dominant paradigm, by which communities, persons and world are co-formed
and in which the ‘environment’ is not a mere context for the human. These alternative
understandings can also be found in more subtle forms even within the interstices of the
dominant property paradigm in the West (as the contributions of Pieraccini and Layard
imply), but notwithstanding nuanced counter-hegemonic impulses, it is apparent that
the influence of Western ontology and epistemology and its subject—object relations
throughout the world has facilitated the spread of commerce-driven property dynamics.
These in turn have resulted in the erasure of Indigenous ways of life (and indeed of
entire cultures and races), mass extinction of other species and widespread eco-system
degradation. At the heart of Birrell, Godden and Tehan’s contribution is a concern cen-
tring upon the spectre of neo-colonialism, enhanced by the endorsement of national
governments in the developing world — this time reflected by carbon markets and the
as-yet unreconciled tensions between such schemes and Indigenous and local commu-
nity interests, rights and traditional knowledge. Focusing on the Reducing Emissions
from Deforestation and Degradation (REDD/REDD+) scheme, the authors point to
potential impacts on the ‘property’ rights and interests of Indigenous communities.
They therefore argue that the pace of and enthusiasm for investment in and implemen-
tation of REDD requires close scrutiny. The potential of this global project to co-opt
Indigenous and local community interests and exclude local inhabitants of forested
areas from the value of carbon ‘offset’ leads the authors to raise a series of fundamental
questions concerning conflicts between differing conceptions of property. Fundamental
ontological tensions are in play here, with Indigenous and non-Indigenous conceptions
of property, including systems of formal and informal tenure, continuing to collide in a
complex environment where States tend to favour Western-style property models that
facilitate the misappropriation of Indigenous lands and associated rights in the name
of environmental protection. The result is that REDD could simply embed (or perhaps,
re-embed) Western models of value assignment (subsumed beneath legal designations
of ‘property’) in a type of replication of colonial patterns. ‘These tensions’, suggest the
authors, ‘highlight the potential schism between the achievements of environmental/
climate change mitigation objectives and the retention of Indigenous and customary
communal property forms’ suggesting that new forms of cultural eradication remain
an ever-present possibility. The authors argue for the adoption of approaches and inno-
vative legal mechanisms which address Indigenous peoples’ knowledge of and capacity
to contribute to climate change mitigation that also provide tangible benefits to them-
selves. The authors also underline the need for constant vigilance to ensure that
REDD/REDD+ ‘is not merely the latest wave in a continuing tide of “deep” coloniza-
tion of the life spaces of Indigenous peoples’.

The ‘colonization’ of Indigenous lands and associated rights by States and commer-
cial actors is also present in Kamphuis’s contribution, which traces a violent narrative of
deception, fraud, overt force and juridical inhumanity in Peru. Kamphuis charts a case
in which Indigenous communities are overtly threatened by a mining corporation
exploiting an insidious and oppressive convergence between public and private
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power in employing a privatized and privatizing set of property imperatives. Her
account examines the effects of a convergence between the private power of Yanacocha
Mine and the Peruvian State’s public power as they forge something close to an alliance
that is exerting an almost inexorable logic of neo-liberal appropriation of two interre-
lated ‘sites of power’: Indigenous land rights and the regulation of the use of force.
By tracking two international human rights litigation initiatives (the Negritos Case
and the GRUFIDES Case) Kamphuis seeks to illustrate the complex relationship
between Peru’s colonial history, Yanacocha’s commercial power and influence on
national affairs and the resulting, serious land rights violations, the emergence of wide-
spread social protest, and an escalating use of private security companies by multina-
tional mining companies. She also highlights state police complicity in deceptive and
violent tactics of the appropriation of Indigenous life spaces, identifying four legal
processes as pivotal: the privatization of Indigenous land; the production (though
‘manufacture’ may be more apt) of Indigenous consent; the privatization of coercive
force; and the absence of effective legal remedies. The case study, Kamphuis suggests,
may hold valuable lessons for those seeking to use the law to engage in practices of
resistance to the power configuration represented by private—public convergence.

Forms of private—public convergence emerge in a very different context in
Layard’s account of the ‘colonization’ of public spaces by private actors and the inter-
play between hegemonic understandings of property and alternative understandings of
relationships with place and space. Layard’s concern is with the relationship between
property paradigms, place-making, and the ‘right to the street” — specifically, the idea
of reclaiming the streets — including for play. Layard’s questions concerning the recla-
mation of British streets may seem to raise matters of relatively minor concern, at first
glance, compared to questions concerning the violence of Indigenous exclusion from
their lands, but in reality they raise similar underlying themes. Layard’s account, for
example, suggests again the fundamental dissonance between hegemonic concep-
tions of property and alternative visions of place-making and of social and spatial
ecologies — including those of children. Layard’s review of the ‘human right to the
city’, as a social and a spatial claim sensitive to cultural and environmental realities,
underlines its general articulation as a rhetorical strategy and places this in direct rela-
tionship with an analysis of the use of highways as routes for passage. We could, she
suggests, allow greater local control of non-arterial roads and passages, moving from
the dominance of ‘routes’ to an emphasis upon ‘roots’ and to streets as spaces of alter-
nate modes of being. The argument here echoes the ontological dissonance emerging
in Birrell, Godden and Tehan, and in Kamphuis’s accounts of relationships between
rights and property paradigms. The convergence of public and private power, such a
central concern for Kamphuis, also emerges in a more subtle form in Layard’s
account. She identifies the exclusory construction of city space, noting the ‘increasing
rolling up of city centres into large privately owned enclaves of many, many acres ...
accessible only to “visitors”, not citizens’. These access concerns parallel Gray’s pas-
sionate advocacy of ‘pedestrian democracy’ in the first edition of the Journal of
Human Rights and the Environment but centres on the question of whether in the
extensive ‘now private, previously public, spaces local residents and citizens still
have “the most encompassing right to ‘be’ in the city as a totality”.!

All of the contributions to this edition intimate the ontological and epistemological
closures implicated in Western constructions of property and the interplay between

1. A Kirby, ‘The Production of Private Space and its Implications for Urban Social Relations’
(2008) 27 Political Geography 74, 91.
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different modes of being and knowing as human beings in places, spaces and ecologies.
Pieraccini also takes this tack, examining interacting property impulses in the law of
England and Wales through the lens of conservation law. She uses this to scrutinize
the relationship between rights and property paradigms, insisting that property is always
a relational concept but that the ways in which this unfolds are not uniform. Pieraccini’s
chosen contrast is between two property paradigms: the ‘socio-legal’ and ‘ecological’.
Pieraccini views the socio-legal paradigm as primarily anthropocentric but also as
demonstrating nuances that are critical of the Western conceptions of property in so
far as it promotes the notion of property as stewardship. The ecological paradigm,
meanwhile, is anchored in phenomenological thought and emphasizes ‘practices, move-
ment and dwelling’ and the ecologically-embedded nature of property by ‘defining
property as the contingent product of humans and non-human animals’ interactions
with the land’. For Pieraccini, conservation law is guided by the ‘socio-legal’ paradigm,
yet its regulatory interaction is with land and relationships marked by an ecologically-
embedded conception of property. The meaning of property here too is contestable and
certain visions of property, notably those more sensitive to living interaction, are mar-
ginalized by the law. Pieraccini suggests that this is fundamentally problematic from an
environmental point of view, showing that, without full acknowledgement of the pre-
sence of both meanings of property in the context of common land in England and
Wales, conservation law cannot be fully effective. Pieraccini also brings these issues
into direct analytical contact with property pluralism and its implications for the idea
of property as a human right, concluding that, at least in the context of conservation
law in England and Wales, adopting reflexive elements in conservation law can poten-
tially effect a reconciliation between the socio-legal and ecological paradigms
of property.

Karen Morrow (Co-Editor in Chief)
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Swansea University, UK and
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Anna Grear (Co-Editor in Chief)

Associate Professor of Law,

University of Waikato, New Zealand and
Director, Global Network for the Study of
Human Rights and the Environment (GNHRE)

© 2012 The Author Journal compilation © 2012 Edward Elgar Publishing Ltd



	Editorial


<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<

    /BGR <>
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /CZE <>
    /DAN <>
    /DEU <>
    /ESP <>
    /ETI <>
    /FRA <>
    /GRE <>

    /HRV (Za stvaranje Adobe PDF dokumenata najpogodnijih za visokokvalitetni ispis prije tiskanja koristite ove postavke.  Stvoreni PDF dokumenti mogu se otvoriti Acrobat i Adobe Reader 5.0 i kasnijim verzijama.)
    /HUN <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /LTH <>
    /LVI <>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /POL <>
    /PTB <>
    /RUM <>
    /RUS <>
    /SKY <>
    /SLV <>
    /SUO <>
    /SVE <>
    /TUR <>
    /UKR <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


