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Abstract

This is a study of the usefulness of the concept of ‘discursive positioning’ in the
practice of mediation and in the analysis of what happens in mediation. Mediation, as
typically practised, has developed within the general philosophical framework of
modernist thought, exemplified in mediation by the problem-solving method. Several
foundational assumptions of the problem-solving method are identified: a) the idea of
the mediator as a neutral facilitator; b) the idea of negotiating on the basis of
underlying interests or needs rather than polarised positions; c) the idea of a win-win
resolution in the form of an agreement. In this study, these foundational concepts are
examined first in terms of the critiques that have been raised against them. They are
further examined through the lens of postmodern and social constructionist thought
and found inadequate in their accounting for the cultural conditions that give rise to
people’s interests. A theory of discourse and discursive positioning is outlined which
explains how people take up positions in relation to discourse in the process of
making an utterance in conversation. Such utterances also implicitly or explicitly call
others into position in relations within discourse. The concept of discursive
positioning is used in this study as a theoretical tool, a practical tool and a research
tool. For the research purpose, Critical Discourse Analysis is adapted to include
attention to the negotiation of discursive positions in conversation. This study uses
this method of discourse analysis to demonstrate therapeutic change by tracking shifts
in discursive positioning. Two transcripts of role-played mediation conversations are
examined. One of these is used to demonstrate how a narrative mediator can make
use of discursive positioning as a conceptual tool for practice. The second role-play is
analysed to show the shifts in discursive positioning negotiated in the course of the
conversation. The analysis of conversation through using the concept of discursive
positioning as a research tool makes cultural influences visible in discourse in the
very moment of their utterance. An approach to mediation that takes discursive
power relations into account is then articulated. While a single conversation cannot
change a pervasive social discourse, people can, in conversation, re-position

themselves within discourse. This kind of analysis avoids constructing people as



determined within discourse and supports a conceptualisation of personal agency
achieved through discursive positioning. This study demonstrates the effect of using
discursive positioning as a conceptual tool in practice through tracking the discursive
shifts that take place in mediation. In the process, it establishes claims for narrative
mediation as an ethical and effective practice that addresses power relations and
cultural influences on relationships. The analysis of discursive positioning makes the
effects of this practice visible and enables a theoretically robust account to be given

of this practice.
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CHAPTER ONE

Introduction

The intention of this study is to address the practice of mediation through the
particular lens of postmodern and social constructionist thought. The best review of
social constructionist thinking that I know is elaborated by Vivien Burr (1995) and
her book can serve as an articulation of the lens that I am referring to. Kenneth
Gergen’s work (1994; 1999) contributes substantially to the ideas that Burr reviews
and deserves mention as theoretically foundational to this study as well.

In contrast with this orientation, the theory and practice of mediation, as
typically practised, has developed within the general philosophical framework of
modernist thought. By this, I mean that the dominant ideas of Western culture that
gave birth to the Enlightenment in the seventeenth century and established the
scientific method as the primary mode by which truth claims could be established
(Seidman, 1994) have found their way into the theories and practices that have
formed the basis of mediation as a social practice. Just as it has in business, politics,
education, law and engineering, the modernist scientific agenda has proved powerful
and persuasive. As I shall show, the dominance of problem-solving thought in the
mediation literature (after Fisher & Ury, 1981) attests to this. Conflicts are
constructed within this framework as problems to be solved and the mediator
becomes a problem-solver, that is, a professional trained in the skills of the scientific
method - a scientist-practitioner. As has happened in other areas of social science,
the modernist approach of establishing foundational concepts and then building upon
those has been followed. In mediation, examples of foundational concepts have been
mediator neutrality, disputing parties’underlying interests and agreements as
resolutions of conflict.

However, the modermist framework for making sense of the world has not
remained uncontested. In recent decades, there has been a groundswell of academic
writing that investigates the limits of this way of thinking and proposes some new
departures in what has been loosely called a “postmodern” direction (Lyotard, 1984).

This is the starting point of this dissertation. My aim is not so much to discredit the



work done within a modernist, problem-solving tradition but to seek to explore the
possibilities that lie in thinking otherwise, particularly in the articulation and
elaboration of a narrative practice of mediation. This introductory chapter outlines
the course that I shall travel across the terrain of mediation practice and describes

how I came to set out across it.

Defining Mediation

In the field of conflict resolution, ‘mediation’ has come to refer to a particular
set of practices that are used to help disputants resolve differences and move forward.
Kruk (1997) defines it most simply as ‘negotiation assistance’ (p. 5); Haynes (1994)
as ‘the management of other people’s negotiations’ (p. 1); and Moore (1996) as ‘an
extension or elaboration of the negotiation process that involves the intervention of an
acceptable third party who has limited or no authoritative decision-making power’
(p-8). It always involves a non-partisan third party who facilitates the process of
negotiation between disputing parties (Haynes, 1994; Kruk, 1997; Picard, 1998;
Tillett, 1999; Ury, 1999). It is also common for mediation to be described as a
conversation aimed at producing a ‘resolution’ (for example, Haynes, 1994). These
practices have a long informal history in many cultural traditions (see Moore, 1996
for an account of these) but a relatively brief professional one. Parents and teachers
often mediate quarrels between children, supervisors and managers mediate
arguments among their employees, and friends among friends. More recently, it has
become more common for disputants to employ mediators in a professional capacity
in many countries and in many different contexts - for example, in conflict within
families, businesses, schools, and organisations; in landlord-tenant relations; around
environmental resource consent issues; in trade union negotiations with employers; in
restorative justice; in the negotiation of international agreements; in intercultural
disputes; and in community arguments (Kruk, 1997; Moore, 1996; Picard, 1998; Ury,
1999).

Mediation differs from other methods of third-party conflict resolution such as
arbitration or adjudication in that mediators do not try to determine who is right, or
which side’s story is more factual. Rather, they seek to assist both parties to focus on

the most important issues and to resolve their differences. Resolution is achieved by



facilitating communication between disputing parties and helping them to formulate
and commit to agreements for the future that address the issues that the conflict is
about (Ury, 1999). Advantages typically claimed for mediation are that it is less
adversarial and protracted than litigation, more private than courtroom hearings,
cheaper than legal negotiation and faster than processes that require waiting for a
court date (Haynes, 1994).

It has been common in the mediation literature to talk of mediation as a
process in which mediators control the process while disputants shape the outcome
(Fisher & Ury, 1981; Kruk, 1997; Picard, 1998; Tillett, 1999). The authority for
mediators to do this rests on the consent of the parties for mediators to facilitate the
conversation, rather than to exercise any decision-making power (Picard, 1998).
While, in some contexts, participation in mediation is mandated, the decisions that
emerge from a mediation are usually voluntarily assented to by the parties (Kruk,
1997; Menkel-Meadow, 2001; Moore, 1996; Picard, 1998). The goal of mediation is
more limited than, say, counselling, to the resolution of a particular conflict and the

process is accordingly time-limited as well (Kruk, 1997).

The Purpose Of This Study

The broad purpose of this study is to elaborate the discursive analysis of
positioning (in the sense advanced by Davies & Harré, 1990) both in the practice of
mediation and in the analysis of what happens in mediation. I intend to show how a
particular concept of positioning, in and through discourse, has explanatory power,
and therefore value, for the practice of mediation. I want to utilise the idea of
discursive positioning to make new forms of practice possible, especially when
associated with other practices drawn from narrative therapy (White & Epston, 1990)
and narrative mediation (Winslade & Monk, 2000).

I also intend to research some examples of this practice using discourse
analytic methods (Burman & Parker 1993; Chouliaraki & Fairclough, 1999;
Fairclough, 1992; Gee, 1999; Parker, 1992). In the process of the analysis of
discourse, I want to utilise the same idea of discursive positioning for a research
purpose. I believe it has explanatory potential for the analysis of the politics of

conversation, and hence for understanding better what happens in mediation. 1



therefore want to add it into the mix of what is becoming referred to as critical
discourse analysis (Fairclough, 1992). The discursive analysis of positioning thus has
a contribution to make to the development of discourse analysis as a research method.

In order to achieve the research purpose outlined above, the dissertation will
involve theoretical exploration, the elaboration of a distinctive mediation practice and
a developmental research orientation. All three components will be woven into its
fabric. In part, it will involve the laying down of a theoretical framework that can be
the basis for both questioning the dominant models of mediation and suggesting some
elements of a narrative approach. In part, it will articulate and demonstrate how this
narrative method builds upon this theoretical framework. Then, it will use the
research methods that have been worked up in the field of discourse analysis to ask
some questions about the effects of this practice. There is thus a trilateral purpose to
this study: to theorise a practice, to demonstrate the practice and to begin to research
the practice.

A narrative perspective has already been advanced previously as a way of
making sense of what happens in mediation (Cobb, 1993; 1994). But the
implications for practice of this perspective have remained relatively unclear. Along
with Gerald Monk and Alison Cotter, I have in recent years published some attempts
to clarify this practice and to articulate it in a systematic way that is consistent with a
postmodern philosophical framework (Winslade & Cohen 1995; Winslade & Cotter,
1997; Winslade, Monk & Cotter, 1999; Winslade & Monk, 2000). But these efforts
have been beginnings only and have not, as yet, been joined by others. Part of the
rationale for this study is that the practice of mediation from a narrative perspective is
still in the process of being articulated. There is a background literature in the family
therapy domain that can be drawn upon but the specifics of translating this work into
the context of mediation are still being worked out. This thesis should be seen as a

contribution to that work.

Rationale

The rationale for pursuing the purpose outlined above involves describing a

problem in mediation and articulating a line of reasoning that seeks to address this



problem. The rest of the dissertation will then hang flesh on the bones of the
argument that I shall present now.

The professional practice of mediation has been dominated for the last twenty
years by a problem-solving mode of practice that was outlined first by Fisher and Ury
(1981). This practice has rested crucially on several key ideas: a) the idea of the
mediator as a neutral facilitator interested only in process and not in the substance of
disputes; b) the idea that the polarised positions that people take up in disputes are
driven by underlying interests or needs; c) the idea that conflict resolution works best
by addressing people’s personal interests; d) the idea that the goal of mediation
should be the negotiation of a win-win solution in the form of an agreement.

Twenty years has been time enough for problems to arise with this
conception of the practice of mediation. In chapter two, I shall outline some of these
problems more fully. My concentration here will not be on the empirical question of
whether the practice of mediation from a problem-solving perspective can be shown
to work, so much as on the conceptual question of the value of the work that it does.
Therefore, I shall outline the problems that have arisen with regard to the assumptions
on which this model of practice has been built.

Critiques of the problem-solving model have been made on the basis of the
culturally-located assumptions built into it (for example Gergen, 1999). Feminist
critiques have challenged the adequacy of this model of mediation for addressing
gender privilege (Astor & Chinkin, 1992; Bower, 1992; Leitch, 1986-87; Neumann,
1992). Critics from indigenous cultural viewpoints have taken issue with the focus
on a Western humanistic notion of the individual that does not fit with indigenous
approaches to conflict resolution (Duryea & Grundison, 1993; Kruk, 1997; Nunnerly,
2002; Tomas & Quince, 1999). The possibility of mediator neutrality, especially
with regard to the values and opinions of the mediator on the substantive issues in the
conflict, has come under uncomfortable scrutiny (Beck & Sales, 2000; Cobb &
Rifkin, 1991; Rifkin, Millen & Cobb 1991). It has even been argued that the very
focus of problem-solving mediation on reaching agreement creates an instrumental
focus that selects certain issues for greater attention than others (Folger & Bush,
1994; Putnam, 1994). These critiques have illuminated the assumptions built into the

problem-solving model of mediation. Rather than a scientific process that is built on



culturally neutral knowledge, the problem-solving model of mediation now appears,
in the light of these critiques, to embody a particular cultural viewpoint.

If mediation is not to be built upon a singular cultural viewpoint, these
critiques need to be taken seriously. They raise a problem for the practice and the
theory of mediation. It is a problem of the cultural colonising that ensues if we
uncritically continue to practise in ways that impose these cultural assumptions on
people in conflict. In short, it is a problem of what to do about the professional
power that is involved in the uncritical embodiment of cultural assumptions in
practice. How exactly can mediators address the issues of power that are raised by
these critiques?

The search for answers to these questions can take us in different directions.
It can invite us to a theoretical search for different assumptions on which to build a
practice: for example, the transformative model of mediation (Bush & Folger, 1994)
which will be discussed in chapter two. It can encourage the search for models of
practice that are built on diverse cultural assumptions, including the promotion of
more indigenous approaches: for example, the development of circle meetings in
Native Canadian contexts (Stuart, 1997); family group conferences in New Zealand
(Maxwell & Morris, 1993); and the ho’oponopono process in Hawaii (Hurdle, 2002).
Or it can lead to more pragmatic new departures in practice that seek to avoid the
pitfalls associated with the problem-solving model: for example, examination of the
details of mediator communications with parties (Moore, 1994). All of these avenues
have been, or are being, explored in the mediation literature.

The approach I shall elaborate here begins with the philosophical base of
mediation practice. It is my contention that there is further foundational work to be
done in re-examining the underlying assumptions of mediation, in order to open up
further possibilities for practice development. I shall, therefore, examine the
assumptions of the problem-solving approach in relation to the traditions of
modernist thought as a response to the postmodern critiques of recent years. In the
social sciences, and in psychology in particular, postmodern thinking has been
articulated in a variety of ways.

The social constructionist perspective (summarized by Burr, 1995) is one of
the most thoroughgoing articulations of postmodern ideas in psychology. A key
principle of social constructionist thinking is that language does not simply neutrally
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represent pure reality but that it is always imbued with culturally located meanings.
Hence, every utterance to some degree constructs the world in accordance with the
cultural world being referenced in the linguistic constructions used. Speaking is thus
considered a social action with material consequences, and meaning is necessarily
referenced back to social contexts rather than assumed to refer unproblematically to
the true meaning of things. The politics of control of meanings in social contexts
assumes greater explanatory value in social science as a result. Hence, social
constructionists are interested in power relations as they are constructed in discourse.
It follows too that understanding how narratives and discourses work to construct
people’s decisions, practices, and relationships has potential value for research and
for professional practice. This is a brief summary of ideas that will be elaborated
more fully in Chapter Three. I shall adopt constructionist ideas and use them to
examine the assumptions built into problem-solving mediation. For this purpose, a
particular understanding of the concept of discourse is crucial to an understanding of
social phenomena, including the conflicts in which people become embroiled.

The concept of discourse I shall use requires a little explanation at this point,
although it will also be examined in more detail in Chapter Three. In its general
usage, discourse refers to the process of conversation, written and spoken, by which
human beings trade in meanings. [ am using discourse here in the tradition of
Foucault (1969; 1972; 1978; 1980) who referred to discourse as a “social practice”
dispersed through a cultural world in linguistic forms and exerting a dominating
effect on what can be thought or spoken. It is a fluid concept that bears upon the
structuring of social and institutional forms, of relations between individuals and
groups and of individual subjective experience (see also Burman & Parker, 1993;
Parker, 1992). Discourse is implicated in the construction of power relations through
its authorisation and legitimation of social positions, thereby constituting positions of
relative privilege and relative disadvantage. Foucault also drew links between the
development of particular regimes of knowledge in discourse and the legitimation of
social positions in relation to that knowledge. In this way, he pointed to the
connections between knowledge and power.

A constructionist perspective requires attention to the constitutive effects of
discourse on what can be said, who can say it and on the very formation of the

subjective positions that disputing parties argue from. It disrupts the individual



psychological assumptions on which a problem-solving approach relies and re-
imagines personhood as constituted in constant dialogue with discursive influences.
If we think about the interests and needs that people express in the conflicts they
bring along to mediators in terms of discourse theory, they do not appear so simply to
belong to the individuals who are expressing them. Hence, I shall argue that
discourse theory disrupts theoretically the reliance on interest-based negotiation in
mediation.

It also disrupts the idea of a single knowledge base for mediation practice. It
explains how the cultural assumptions that permeate discourse get built into problem-
solving theory. In the process, it clears the way for thinking otherwise. And this is
one of the primary goals of this dissertation: to explore the possibilities of an
alternative approach to the practice of mediation that includes the concept of
discourse as part of the philosophical foundation for practice. From this perspective,
mediation would be focused much more explicitly on the politics of meaning-making.
It would conceive of the stories people tell of a conflict, and of their underlying
interests and needs as well, as formed within discourse rather than as based on a
concept of needs (with its overtones of biological imperative). It would also need to
theorise the political significance of the professional authority of the mediator and
take account of the implications of the power of mediation knowledge in practice.

Discourse theory has been elaborated since Foucault in one particular way that
I believe holds much promise for professional practice. Building on Foucault’s
concept of subjective positioning, Bronwyn Davies and Rom Harré (1990) suggested
the value for psychology of thinking in terms of “discursive positioning”. It is a
concept that points to the ways in which people take up positions in relation to
discourse in the very moment of making an utterance in a conversation. At the same
time they offer the other person(s) they are addressing a position (or a choice of
positions) from which to respond. As a theoretical tool, the concept of positioning
strengthens the link between pervasive discourses that permeate the social world and
the particulars of localised exchanges of meaning in ongoing relations between
people. The advantage for psychology in general, and for mediation in particular, is
that positioning theory (as it has been called, Harré & van Langenhgve, 1999) enables
a study of the detail of how discourse operates in the production of relationships and

of personal subjective responses. Positioning theory makes cultural influences



visible in discourse in the very moment of the establishment of their influence. It also
makes visible the ways in which people resist and refuse dominant discourse in the
detail of conversational exchange.

Since mediation is clearly about the negotiation of meaning in conversation,
and therefore in discourse, I shall argue that positioning theory makes the concept of
discourse available to the practice and the theory of mediation in ways that have
much potential for the development of new forms of practice. This potential lies in
the ways in which meanings that disputing parties build into their stories of a conflict
can be opened up to make visible the discursive influences at work within them.
When discursive influences become more visible, they cannot continue to do their
work in secret and people can make more informed choices about the positions they
will choose to take up in relation to discourse. In this dissertation, I shall argue for a
version of mediation practice that places discourse and positioning in the forefront of
the mediator’s practice.

This practice, however, has not developed in a vacuum. A Foucauldian,
discourse-informed practice has already been developed in the neighbouring
professional field of family therapy. It has become known as ‘“narrative therapy” and
has established a substantial literature (for example, Epston & White, 1992;
Freedman & Combs, 1996; Monk, Winslade, Crocket & Epston, 1997; White &
Epston, 1990; White, 1995; Zimmerman & Dickerson, 1996). The version of
mediation practice that I shall illustrate in this study draws considerably on the work
done in narrative therapy. However, the concept of positioning has not been taken up
extensively in this field either. Arguing for the usefulness of this concept is one of
my prime goals in this study.

But I also want to go further than the theoretical articulation of this approach
to practice. I want to demonstrate with some examples what this practice looks like in
action. And I want to subject one of these examples to a research enquiry. This
enquiry makes use of discourse analytic methods to illuminate how an approach to
mediation based on a narrative perspective and on the discursive analysis of
positioning works and has an effect. The choice of what kind of research enquiry was
informed by several considerations: theoretical consistency, the nature of the subject
matter being investigated and the stage of development of the ideas I was

investigating. I shall take each of these points in turn and explain them further.



Discourse analysis methods take various forms, as I shall outline in chapter
four. The approach which has become known as critical discourse analysis (CDA)
(Fairclough, 1992) appealed most to my purposes because it emphasised and was
built on the same philosophical assumptions as the practices I was interested in.
Hence, there would be an advantage for research through the absence of a discord
between paradigms (Kuhn, 1962), that is, between the worldviews assumed in the
practice and in the research methods. As a result, fewer problems of the meaning of
concepts might arise and the practices I was researching could be examined fairly in
their own terms.

Furthermore, I judged that what was required for the establishment of the
discursive analysis of positioning as relevant to mediation practice was detailed
exploration of examples of positioning in practice. In order to sensitise mediators to
the momentary detail of positioning in conversation, the close study of language-in-
use is needed. Hence a detailed close analysis of case examples would be more
useful than a broad sweep across the landscape of many mediations. Critical
discourse analysis methods are eminently suitable to this purpose.

Then, I needed to consider the developmental stage of the work that I was
researching. Narrative mediation is in its infancy. Two implications follow for this
study. One is that the work I am doing here remains a part of the articulation of a
narrative practice in mediation. There is no established practice that can be referred to
and evaluated. My purpose here, therefore, is to advance the possibilities of such a
narrative practice in ways that build on previous writings but which also add value to
them. My aim in this study is to develop both the theory of narrative mediation and
more detailed descriptions of the practice of narrative mediation. The second
implication is that a practice in the early stages of its evolution does not warrant being
researched in ways that might hinder its development. To subject it to summative or
evaluative research would be premature. Any research conducted into this practice at
this time should be exploratory in nature rather than confirmatory. This point has a
bearing on research design. A full-scale outcome study would be imprudent. If it
reached negative conclusions about a promising practice before the practice had been
given enough opportunity to develop, questions could justifiably be asked about the

ethics of the research design. Michael Quinn Paton (1990) makes this point about the
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choice of research design. So this study is not an summative evaluation of the
effectiveness of narrative mediation. Its emphasis is formative and developmental.

Nevertheless, the development of an embryonic practice may be assisted by
the right kind of research. What was needed was a research approach that would be
exploratory rather than summative in its focus. It would need to assist me primarily
to describe possibilities rather than to confirm specific hypotheses. Research methods
that examine process data in qualitative ways can be used to demonstrate what is
happening in practice. They can also potentially show the detailed effects of such
practice on a moment-by-moment basis. In other words, they can serve as the basis
for claiming effectiveness, at least on a modest scale. It is in this domain that this
study aims to do research. Again the descriptive and interpretive methods of critical
discourse analysis are apt for this purpose. This is intended, therefore, to be an
exploratory study that seeks to impact on the development of a practice. I want this
impact to ensue from the asking of some research questions about the ethics and the
utility of this practice at the level of detailed process.

But there was also a research methods problem that I needed to address.
Discourse analysis methods to date have hardly been used for the purposes to which I
wanted to put them. They have been used to develop accounts of how dominant
discourses can be shown to be present in conversations (for examples, see Willig,
1999). They have been used to study conversation strategies, even in mediation (for
example, Garcia, 1997; 2000; Greatbatch & Dingwall, 1998). They have been used
to describe how people work up identities for themselves in conversation (for
example, Edwards, 1998). But what I was looking for was a model of discourse
analysis that could be used to demonstrate therapeutic change. I am using the term
‘therapeutic change’ to mean shifts in personal and relational positions, which
includes the shifts that people make so that conflict resolution is possible. For a
model of discourse analysis to illuminate such shifts, it would need to be possible to
theorise therapeutic shifts in terms of discourse theory. Analysing the background
discourses at work in the construction of identity would not be enough. There was a
need to foreground the nuances of discursive exchange in conversation in a way that
made the moments of transition (or transformation) in a mediation visible in relation
to discourse theory. The major attempts to do this to date have been in the work of
Jerry Gale and Steven Kogan (Gale, 1991; Gale & Newfield 1992; Kogan & Gale,
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1997). They used a combination of conversation analysis methods (see ten Have,
1999 for a summary of these) and, in later work, Foucauldian analysis, in a way that
comes close to what I was seeking to achieve. In the process, they showed through
discourse analysis the effectiveness of work by two family therapists, Bill O’Hanlon
and Michael White.

I want to add two foci to this work. One is an appreciation of the
heteroglossic nature of all utterances drawn from a reading of Mikhail Bakhtin’s
(1981; 1984; 1986) theorising of the dialogical nature of communication. Bakhtin
has some important things to say about how utterances are multiply voiced and have
multiple addressees who exert an influence on what can be said. Bakhtin’s theorising
breaks up the singularity of the speaking voice of the individual in a way that does
not compromise the ability of individuals to speak in meaningful ways.

I was also interested in the value of positioning theory for research methods. It
seemed to me logical for the study of significant conversations (such as what happens
in mediation) that pervasive social discourses could not in themselves change in one
conversation but that discursive positions could be subject to shifts as people traded
utterances. Therefore, I was interested in exploring the leverage to be gained from
positioning theory in the analysis of what happens in conversational exchange.
Through an analysis of the positions people take up, call each other into, refuse to
take up or renegotiate on a moment-by-moment basis in an exchange of utterances, it
is possible to study the construction of relations and subjectivities in a way that is
attentive to the social structuring influences of discourse. At the same time, the
analysis of positioning avoids constructing people as determined within discourse.
They are constantly making decisions about how to position themselves in relation to
discourse. Positioning theory brings into focus the relationship between personal

agency and the structuring effects of discourse.

The Analysis of Discursive Positioning

What do I mean by ‘the analysis of discursive positioning’? I have already
introduced the concept above and will flesh it out more fully in Chapter Three, but
the idea is so central to this dissertation that further explanation is required before
proceeding. I am referring to the ways in which any utterance in a social interaction
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(including those in mediation conversations) calls upon a discursive background in
order to make sense. As it does so, often outside of the conscious intention of the
person making the utterance, it is inserted into a social context made up of patterns of
meaning, often in contest with other meanings. Whatever meanings come to
dominate, to be authorised with institutional legitimacy, or to be accepted as just how
things are, begin to serve a hegemonic function (Laclau & Mouffe, 2000) in relation
to other possible meanings. They can even obscure the possibility that other meanings
exist.

As people in conversation use words and deploy meanings against this
discursive background, they inevitably take up positions in relation to the background
politics of meaning-making. They craft subject positions that form the basis for acting
in relation to others. This idea of positioning builds on Foucault’s (1978; 1980)
descriptions of how power becomes constituted in the everyday exchanges of life.
Whatever discourse is dominant ensures that certain meanings will be privileged over
others. It also establishes unequal conditions of possibility in social relations through
the recognition and legitimation of some people’s actions and not others. Some
actions make sense within a particular discourse and some do not.

As people speak, they position themselves not just in immediate relation to
the other person(s) in the conversation, but also in relation to utterances in other
conversations (Bakhtin, 1984; 1986). What is more, any utterance offers other
persons, directly or by implication, positions from which to respond. They are called
into particular positions, not just in obvious terms like agreement or disagreement,
but also in much more subtle ways as giving support to whole frameworks of
meaning, perhaps through the choice of a single word rather than another word to
describe something that the conversation is about. For example, “We are here to
settle a custody dispute,” calls up quite different discursive meanings than, “We are
here to discuss the care of your children.”

The analysis of such discursive positioning involves opening to view the
discursive work being done by the words in positioning people in social relations.
Such analysis is “deconstructive”. The term deconstruction originates with Derrida
(1976) but I am using it in the way that Michael White (1991) does in the sense of
making evident the connections between words and the forms of life that they
support. Deconstruction in mediation enables the taking up of other options and the
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finding of new ways forward in conversations. My contention is that mediators (as
Michael White, 1992, has argued for therapists) can do this kind of deconstructive
work in the process of conversation and that it enhances the mediation process.
Similarly, researchers can use positioning theory to achieve fine-grained analysis of
mediation conversations by showing how discursive positioning shifts and changes in
the course of moment-by-moment interactions.

Within the broad purpose of this study, I shall elaborate the benefits of the
discursive analysis of positioning for the practice of narrative mediation. In support
of this case, I have some specific contentions that I wish to argue. The discursive
analysis of positioning does not just make new modes of practice possible. It makes
possible practices that are valuable on the grounds of utility, ethics, theoretical
robustness and political sophistication. What I am referring to as a ‘narrative’
approach to mediation here will include a specific focus on discursive positioning.
This focus has utility value because it promotes more effective practice through
deconstructing the discursive influences that underlie the ‘interests’ of disputants. It
has ethical value, because it promotes a more respectful practice, particularly when
mediators develop a reflexive consciousness about the effects of their professional
positioning. It has theoretical robustness because it has stronger explanatory power
for making sense of conflict stories. And it has political value because it directs
attention to the politics of meaning-making in mediation conversations. Each of
these contentions will be elaborated further in the chapters that follow. They will also

be revisited in the final discussion in Chapter Nine.

The research question
From the above rationale for this study, I can sum up the purpose of this
dissertation in terms of a central research question. The central question I am
addressing is: how might the analysis of discursive positioning add value to both the
practice of mediation and to the study of effects of mediation? Subsidiary questions
that need to be addressed in order to answer this central question are:
e How does the discursive analysis of positioning assist the theorizing of

conflict?
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* How can mediators utilize positioning reflexively in the politics of mediation
conversations?

¢ What sort of understandings of the exchanges that happen in mediation does
the discursive analysis of positioning make possible?

e How does the discursive analysis of positioning make noticeable the shifts
and changes that can lead to resolution of conflict?

e How can mediators make use of positioning in order to invite disputing parties

into meanings that make conflict resolution possible?

The Personal Story Of This Study

I have been outlining the rationale for this dissertation in the form of a logical
argument. It also has a personal rationale that better takes on the form of a narrative.

In this section, I shall give an account of how I came to be engaged in this project.

If the narratives and discourses of people’s lives are to be placed in a position of
prominence in understanding how they make decisions and form practices then the
practice of developing a thesis and the practice of research is no exception. In the
interests of consistency, this study deserves to be placed in a narrative context (as

Harré and van Langenhgve, 1991, have argued).

Researching The Practice Of Counselling

At the outset, this study was intended to focus on the practice of narrative
therapy rather than mediation. The first idea was to study the detail of counselling
conversations in order to demonstrate counselling effectiveness through discourse
analytic methods. As a counsellor educator, I regularly set my students the task of
transcribing pieces of their work in columns and analysing the conversational
processes they were engaging in. My work required me to help students refine their
conversational styles and focus them in ways that would be constructive for people

who sought their help. The question that interested me was to do with how to use
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research in order to do this work better. I was interested in the learning value that
could accrue from studying the moment-by-moment effects of utterances in therapy.

The idea of studying the detail of counselling conversations is not new in
counselling research. It has been around since Carl Rogers first began making tape
recordings of counselling interviews (Rogers 1942). Rogers’ concentration was upon
a search for the relational conditions that could be distilled from a helping
conversation to explain the core achievement of a successful conversation between a
counsellor and a client. The communication of empathy, in particular, became
enshrined in counselling literature as crucial to the opening of possibilities for change
for the client as a result of Rogers’ work (1951, 1957, 1961, 1980). For this reason,
much attention has been directed in the counselling literature to the study of the
relational conditions which produce empathy and to its effects. There have been a
series of studies which have sought, in a modernist spirit, to establish empathy as a
foundational concept in counselling that explains success in otherwise markedly
different approaches to counselling (Anthony & Carkhuff, 1971; Auerbach &
Johnson, 1977; Bergin & Garfield, 1986; Fiedler, 1950a, 1950b, 1951; Goldfried,
Greenberg & Marmar, 1990; Sloane & Staples, 1984).

This foundationalist emphasis has been a feature of modernist social science
as described by Gergen (1994). The search has been for a psychology of stable,
predictable universal truths about the functioning of the human psyche that can be
objectively studied. Rational, problem-solving approaches to personal and social
problems were emphasised and the "correct” methods of application of these were
sought in the counselling literature (for example, Egan 1994). As I was thinking
about studying the detail of counselling practice I was also engaging with the
literature of social constructionism (for example, Burr 1995; Gergen, 1985; 1991;
1994; Harré 1986; Shotter & Gergen, 1989), narrative theory (for example, Bruner,
1986) and poststructuralism (for example, Foucault, 1969; 1978; 1980). This
literature was taking my thinking into quite different places, from which even the
very concepts of things like empathy began to look very different.

The counsellor education team with which I was working had made a decision
in the early 1990s to develop a concentration in our teaching and research on

constructionist psychology and narrative methods in counselling. This work was still
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emergent, however, and lacked substantial research support. I wanted to mount a
piece of research for this dissertation that would contribute to this gap.

From a poststructuralist perspective, the production of subjective shifts in
counselling needed to be articulated on quite different bases. It resulted more from
the counsellor asking questions that were deconstructive of the client’s problematic
experience than from essentialist foundational concepts like empathy. The original
aim of this study was to revise understandings of the detailed practice of counselling
in the light of constructionist and narrative thinking.

To do justice to constructionist and narrative practices, a method of studying
the effects of such practices was needed that was theoretically consistent with these
practices. To study the effects of deconstructive questioning on discursive
positioning, for example, requires research tools that are constructed with such tasks
in mind. Therefore, I began reading discourse analysis literature with a view to
finding tools that would be compatible. It was in the field of critical discourse
analysis that I found researchers developing such research tools. However, critical
discourse analysis is in the early stages of its own development and has not to date
been used for exactly the kind of purpose I envisaged. It has most commonly been
used for the study of social phenomena, rather than the study of change processes.
Most discourse analyses aim to uncover the hidden work being done by discourse,
rather than exploring the therapeutic potential for discursive repositioning that
follows from thinking about subjective experience with a discursive perspective in
mind. Hence, it became clear that this study would have to engage with the literature
on discourse analysis and adapt it to my purposes rather than borrow a readymade
‘method’.

What was promising about discourse analysis as a research method was its
declared emphasis on the study of social practices (Fairclough, 1992). Making such
practices the object of study could perhaps bridge the divide between the study of
‘pure’ psychological phenomena and the ‘applied’ fields of study (for example
Willig, 1999) which might speak more to practitioners in fields such as counselling or
mediation. Gee (1999, p. 8) goes as far as arguing that discourse analysis should
always have a ‘point to it’ such as an evident focus of application.

There was nothing for it but to dive in and to begin to practice analysing some
narrative therapy texts and to see what needed to be adapted along the way. I began
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with some videos of Michael White and a transcript lent to me from David Epston’s
work and wrote some brief practice analyses of some of these conversations. From
these exercises, which are not included here and are not for publication for ethical and
copyright reasons, I began to see ways to describe the practice of narrative therapy in
ways that these practitioners had not used in their own theorising of their practice.
This experience encouraged further work in this domain. At this time I was planning
to seek out some narrative therapists and ask them to find some clients who would
agree to have some counselling sessions recorded for analytical purposes.

Several problems arose with this plan. First, some therapists who I hoped
would agree to participate in this project refused when I broached the subject with
them. Like them, I was also concerned about the ethical dangers of this kind of
research. It was possible to design a process by which clients would find their lives
and concerns rendered objects of research enquiry with little benefit to themselves. I
was not keen to participate in that kind of objectifying practice. One way to avoid
this would be to engage in a larger ethnographic study in which I would ensure that
my engagement with clients would be to their benefit. But this would take my focus
away from the close study of textual detail and the micro-analysis of therapeutic
responses. I considered using only publicly available teaching videotapes as sources
of conversations to turn into text for analysis, but there were copyright problems
involved. These could no doubt be resolved with goodwill and permission but there
was another concern that worked against this possibility. There is alive in the
community of narrative therapists a suspicion of those in universities who might
exploit for the benefit of their own careers the practitioners who have worked to
develop and promote the narrative approach. This suspicion is built on the
poststructuralist analysis of academic complicity in the construction of the
knowledge/power alliance and on the analysis of power relations in professional life.

It is exemplified in these words by Johnella Bird:

Those who write determine ownership of ideas and practices ... Outside of
academic circles (which provide structure, funding and an explanation for
self-preoccupation) a limited number of clinicians find the emotional,

physical and financial space needed to write. Ethnic, gender and class
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perspectives on clinical work remain unavailable as academics (both men
and women) retain positions of authority as teachers and writers.

(Bird, 2000, p. xv)

The tone is a little bitter and the logic leaves little room for ‘navigating life’s
contradictions’ as the subtitle of her book suggests. This kind of perspective was
conveyed to me (by others, not by Bird) in several personal communications as well.
Since I had no desire to be implicated in such a construction of my own work,
this study remained halted for some time as I worried about how to do it. Should I
persist in trying to identify some narrative therapists with whom it might be possible
to forge a collaborative arrangement that would not be perceived as exploitative? Or
should I seek some other approach altogether? One option would be to write only
about my own clinical practice, but that would bring some other ethical issues, such
as conflict of interest, into play and potentially put more pressure on clients to please
the researcher as well as the therapist. The quandary was of such significant concern

that I considered abandoning the whole project.

Developing Interest In Mediation

The resolution of these concerns in a way that allowed this project to go ahead
was made possible by a shift in attention away from the area of practice that I had
begun with, that of counsellor education. I had developed a growing interest in the
work of mediation in the years leading up to and during the work on this dissertation.

In my professional life, I had worked as a teacher and then a counsellor in
secondary schools before I began teaching counselling. As a counsellor, I was drawn
to conflict resolution work out of an impatience with hearing people complain about
other people (students about teachers or parents, teachers about students or
administrators, administrators about teachers or board members). It became a
common practice of mine, when people told me of such complaints, to offer to
facilitate a meeting with the person they were complaining about, in effect, a
mediation. So I ended up mediating between families and school boards over
suspensions, between principals and teachers over professional issues, between
teachers and students about behaviour problems, and between students and other
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students over playground brawls, teasing or spats between friends. As the schools
that I was working with took on board the requirements of the reforms of the
education system that became known in New Zealand as the “Tomorrow’s Schools”
reforms (Ministry of Education, 1988), one of the provisions required them to put in
place a policy and a set of procedures for dealing with sexual harassment in schools.
This led me to become involved as a mediator in a series of situations in which some
form of sexual harassment had taken place. A growing interest in peer mediation
programmes in Auckland schools caught me up in a series of training programmes in
mediation skills and I lJaunched a peer mediation service in the school where I was a
school counsellor.

At the same time, I was developing a small private practice in counselling
with the family court. This gave me experience in conciliation counselling with
couples who were in the process of separating. Although called counselling in the
New Zealand family court system, this was largely mediation work.

I was an enthusiastic participant in the formation of Waikato Mediation
Services in Hamilton in the mid 1990s. A group of a dozen people began meeting to
form a community mediation service and training group. In the process, we engaged
with the mediation literature and began to articulate a distinctive approach to
mediation that moved away from the dominant problem-solving model. The interests
that Gerald Monk and I had in narrative therapy became significant influences among
this group on the development of a model of practice that was largely based on
narrative ideas. Alison Cotter and Tim Clarke played significant roles also in the
development of our thinking about the role of narrative ideas in mediation and on the
securing of work opportunities in which to try these ideas out. We did mediation
work in organizational and community disputes, in restorative justice contexts and in
schools. We also planned and organized some community discussions of
controversial issues along the lines of the Public Conversations Project (Becker,
Chasin, Chasin, Herzig & Roth, 1995; Chasin, Herzig, Roth, Chasin, Becker, &
Stains, 1996). The practice of narrative mediation began to flourish in this context
and led to attempts to articulate this practice in writing. Alison Cotter and I wrote a
chapter on mediation for the book that was edited by Gerald Monk, Kathie Crocket,
David Epston and myself (1997). An article in the Negotiation Journal (Winslade,
Monk & Cotter, 1999) and the publication of a book (Winslade & Monk, 2000)
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followed. Iwas also involved with a group from the University of Waikato who
undertook a pilot project for the New Zealand Ministry of Education to use a
restorative conferencing process as an alternative to suspension in secondary schools
(Winslade, Drewery & Hooper, 2000). As convenor of the New Zealand Association
of Counsellors Ethics Committee, I was also involved in the development of
mediation processes in response to complaints against counsellors (Winslade, 1996b).

By this time, it was clear that my professional energies were becoming more
heavily committed to developing the practice of mediation than the practice of
therapy. It made sense for this dissertation to follow that interest and become more
aligned with the work that I was pursuing in other domains. Micro-analysis of the
interactions in a mediation conversation was still close enough to the original purpose
of studying interactions in counselling. The focus of the change process was simply
more focused on relationship problems than on personal identity projects. Therefore,
I made the decision to change tack in the direction of analysing mediation
conversations rather than counselling ones. Given the difficulties I was facing in
finding a way to generate text for the purposes of discourse analysis, this move could
have made things even more difficult, since mediation involves people who
frequently mistrust each other in situations of conflict. It is not easy to secure consent
from such participants for their conversation to be taped and transcribed.

However, there exists within the mediation literature a tacit acknowledgement
of this problem. Mediation training and research is frequently done with the aid of
roleplayed conversations (for example, Association of Family Mediators, 1989; Gale,
Mowery, Herrman, & Hollett, 2002; Menkel-Meadow, 1994; Pope & Bush, 2000).
Waikato Mediation Services had produced such a tape of its own (Winslade, 1996a).

I made the decision, therefore, that, for the purposes of this research, I would
make two tapes of roleplayed mediations. One would feature myself as mediator. I
would use this tape as a source of text to illustrate my articulation of a narrative
practice in mediation. The need for such an articulation was greater in the field of
mediation than it was in therapy where a narrative practice has been established over
a period of time. In mediation, the book published by Gerald Monk and myself
(2000) and the articles with Alison Cotter, really break new ground. The other tape

would feature my co-author on mediation, Gerald Monk, as the mediator. The
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transcription of this conversation would furnish a piece of text that could be used for
discourse analysis purposes.

These two tapes were made with the assistance of San Diego State University,
where Gerald Monk is now employed. They have been shown a few times in
teaching contexts since then and the responses and questions by mediators who have
watched them have contributed to the development of my own analysis of the
conversations. The details of the process of analysis that I have pursued will be
outlined in chapter five.

This study has changed focus a little along the way but the main emphasis has
remained intact, that is, the emphasis on the analysis of the detail of positioning
effects in a conversation between a professional and clients. The development of a
study of mediation, rather than therapy, now accords with a shift in my own areas of
practice and writing during the course of setting up this research enterprise. At times,
the work I have done in the mediation area has appeared to delay the task of getting
this research exercise done. The delays have not been without benefit, however. As
a result of them, the emphasis that has emerged has been tested in practice and
articulated in several pieces of writing as well as in a variety of teaching contexts and
conference presentations. As a result, what is reported in this exercise is much more

mature than it would have been had I written it two or three years earlier.

Organisation Of The Study

After this introductory chapter, the three strands of this tri-lateral study each
need to be given space to be developed before they are woven together. Here is an
outline of the course that the rest of the dissertation will run in order to achieve this
task.

In Chapter Two, problems with the assumptions that inform the current
practice of mediation will be reviewed. The dominant approaches to mediation will
be explained and some critiques of these approaches will be made. The need for
some rethinking of mediation theory will be argued.

Chapter Three will address the theoretical issues raised in Chapter Two. In

this chapter, I shall explain why I believe mediation theory needs to take account of
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developing postmodern ideas in order to equip mediators better to respond to the
everyday politics of conversation. The conceptual tools, drawn from discourse
theory, that can serve this purpose will be distinguished and articulated. In particular,
a theory of the utterance and a theory of discursive positioning will be detailed.

The discourse analysis method on which this research will rely will be
outlined in Chapter Four. This outline will distinguish the critical discourse analysis
(CDA) approach from other approaches to discourse analysis. Then, the addition of
some further elements to this approach, suggested by some of the literature cited in
Chapter Three, will be introduced. I shall be especially interested in how discourse
analysis can be used to show shifts in discursive positioning taking place in the
course of a mediation conversation. A list of questions to be asked of a text in order
to make such shifts evident will be outlined.

Chapter Five will review the discourse analytic literature to date that has
focused on mediation conversations and will position this study in relation to this
literature. The main difference in this study from many other discourse analyses of
mediation conversations is a focus on the effects of professional practice. I am not
just interested in demonstrating the work that discourse is doing to shape
conversations and identities. I want to use discourse analysis to show that changes in
positioning are possible and to evaluate how a mediator working from a narrative
perspective can facilitate such shifts.

However, before examining the effects of a narrative mediation approach, it is
necessary to establish just what this is. Chapter Six will outline a narrative approach
to mediation that addresses the problems raised in the review of the mediation
literature in chapter two. The general principles of narrative mediation will be
articulated and linked back to the theoretical positions outlined in Chapter Three.
This approach will be illustrated through the inclusion of extracts from a transcribed
mediation, accompanied by explanatory commentary.

In Chapter Seven, the text of a narrative mediation session will be presented
and interwoven with a detailed discourse analysis, focusing especially on the analysis
of discursive positioning. I shall introduce this text transcribed from an interview and
include almost the whole conversation, together with accompanying commentary.

In Chapter Eight, the discourse analysis will continue by drawing together
some of the threads picked out of the fabric of the conversation in Chapter Seven.
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The background orders of discourse at work in the shaping of the participants’
relational positioning in the mediation will be explored and the discursive themes
drawn forth. I shall also here examine the uses made by the mediator of discursive
positioning to open up new relational possibilities in the dispute.

Chapter Nine will conclude the study with a review on what it has covered

and some comments on the implications for ongoing work.
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CHAPTER TWO

Problems With Mediation:

A Literature Review

The professional practice of mediation has been articulated only in the last
twenty-five years. It has been described as focused on pragmatism and as lacking a
body of theory (Irving & Benjamin, 2002). Carrie Menkel-Meadow (2001) says that
it lacks a ‘meta-theory’ because it draws from a variety of disciplinary traditions. The
problem-solving model proposed through the Harvard Negotiation Project by Roger
Fisher and William Ury (1981) was at first considered definitive of the professional
practice of negotiating the resolution of conflict and has been widely taken up by
mediators. However, the dominance of this formulation of mediation practice has
been challenged in the 1990s and beyond. The challenges have come from several
avenues of social critique and from the articulation of some alternative approaches to
mediation. This chapter will review the basic ideas behind the problem-solving model
and also examine the various bases from which it has been critiqued. My argument is
that these critiques make problematic a straightforward acceptance of the problem-
solving model. The transformative model offers an alternative perspective with
certain advantages, but it also has many of the same problems as the problem-solving
perspective built into it. I shall attempt to show that mediators need to look beyond
these approaches for the development of models of mediation that are able to take

account of power relations and developing social theory.

Models of Mediation Practice

Problem- Solving Mediation

The current mediation literature is dominated by a problem-solving or
interest-based approach to resolving disputes. The term ‘interest-based’ refers to

a major feature of the problem-solving approach in which mediators seek to
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identify the underlying interests that are hidden behind the polarized stances that
people take up in conflict situations.

There have been various attempts to dislodge the dominance of a
problem-solving orientation and other models have been proposed, such as
transformative mediation (Bush & Folger, 1994) therapeutic family mediation
(Irving & Benjamin, 1987) and a therapeutic-interventionist model (Kruk, 1997).
The promoters of a ‘transformative’ perspective have mounted the most
successful alternative model of practice so far. Nevertheless, the problem-
solving orientation has continued to be the approach to practice that has been
learned first and utilized most by those entering conflict resolution work
(according to Rifkin, 1994). It has also been referred to as a ‘transactional’
orientation to mediation (Bush, 2001, p. 368), a description that emphasizes the
goal of arriving at a settlement that resembles a business contract.

The foundations for this approach were laid by Fisher and Ury (1981) in
their groundbreaking book, Getting To Yes, and have been built upon since by
other authors who have elaborated a detailed practice based on these ideas (e.g.
Haynes, 1994; Menkel-Meadow, 1994; Moore, 1996; Beer, 1997; Picard, 1998;
etc). Before examining some of the critiques of this model, I shall outline its

central ideas.

Basic Elements Of Problem-Solving, Interest-Based Mediation

The goal of a problem-solving mediation is defined as searching for a
win-win solution that addresses the interests, or meets the needs, of each party
(Fisher & Ury, 1981). To achieve this solution, a mediator should listen to each
party’s stories and then help them to uncover the underlying interests that are
being expressed in the conflict. When the problem is defined in terms of
interests rather than polarized positions, a negotiation can take place that aims to
satisfy everyone’s interests and resolve the conflict. To this end, the mediator
engages the parties in a brainstorming process to generate a range of options.

These are then evaluated for their usefulness to a negotiated agreement. The
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mediator invites the parties to negotiate with each other to have both persons’
sets of interests met so that no one loses and the conflict is resolved.

Fisher and Ury illustrate interest-based mediation by telling their now
famous story of two individuals who are disputing over the heating in a library
(Fisher & Ury, 1981, p. 40). One person is too hot and wants to open a window
so as to have air circulating in the room. The other person is concerned that if the
window is opened the draft will be unpleasant and possibly chill them. Fisher
and Ury suggest an alternative to the traditional problem-solving method of
compromising and giving up part of what they would like (perhaps leaving the
window partially open). In their alternative, the emphasis is on identifying the
underlying shared need of wanting a more favorable temperature in the room.
The problem gets resolved with the help of a librarian who facilitates the
identification of underlying interests and suggests opening a window in an
adjacent room to allow cooler air to circulate without creating a draft. Thus the
needs for fresh air and even temperature are met.

The problem-solving model is proposed as a process containing several
cumulative steps. The first step in a problem-solving mediation is to ‘define the
problem’. This model offers some suggestions for how to do this that imply a
theory about the nature of conflict. The problem should be defined in the context
of a distinction between substance and relationship. ‘Separate the relationship
from the substance’ urge Fisher and Ury (1981, p.21). The idea is that there are
psychological realities and substantive issues and mediators are enjoined to
maintain neutrality with regard to substantive outcomes. Instead, mediators
should address mainly the psychological issues (‘perception, emotion and
communication’) with ‘psychological techniques’. For example, when there are
strong emotions, ‘find ways for each person involved to let off steam’ or, where
misunderstanding exists, ‘work to improve communication’, or where
perceptions are inaccurate, ‘look for ways to educate’ (p. 21).

In relation to the substantive issues, mediators should distinguish further
between ‘stated positions’ usually about desired outcomes, and ‘underlying
interests’ which are described as ‘needs, desires, concerns and fears’ (Fisher &
Ury, 1981, p.40). Although Fisher and Ury do not explicitly describe them as

such, these would seem also to be psychological issues. They are founded on a
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conception of what constitutes universal basic human needs like security,
economic well-being, belonging, recognition, control over one’s life (p. 48).
Frustration of these underlying interests or needs is theorised as causative of

conflict.

Interests motivate people; they are the silent movers behind the hubbub of
positions. Your position is something you have decided upon. Your
interests are what caused you to so decide.

(Fisher & Ury, 1981, p. 41)

Christopher Moore (1996) distinguishes these psychological interests from what
he calls ‘substantive interests’ (for money or time) and ‘procedural interests’
(which are about how the process works). Conscious decision-making is involved
in establishing a position and interests are constructed as originating in natural
drives. The interest-based focus within the psychology of problem-solving is
implicitly founded upon something like Maslow’s (1956) hierarchy of needs as
the basis on which a notion of interests is founded.

Fisher and Ury’s use of the term ‘position’ needs to be distinguished from
the constructionist usage I shall be developing in this dissertation. Fisher and
Ury use ‘position’ to refer to a rationally chosen attitudinal stance on a polarizing
issue. Moore (1996) describes these positions as preferences for ‘particular
settlement options’ (p. 70). Positioning theory, as I shall draw from it later, uses
the word ‘position’ with reference to discourse theory. I shall explain this usage
more in the next chapter.

The separation of interests from positions is also advocated by Fisher and
Ury from the pragmatic perspective that ‘reconciling interests rather than
compromising between positions’ works better (Fisher & Ury, 1981, p. 42). As
John Haynes (1994) says, people usually bargain about positions rather than
interests, and ‘bargaining about positions often results in a stalemate’ (p. 5). Each
side to a dispute is likely to have ‘multiple interests’ (p47) and can appreciate
overlapping or shared interests more easily than compromise options: ‘... shared

interests help produce agreements’ (Fisher & Ury, 1981, p. 71). A clear
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implication is that it is easier to work from the basis of the legitimacy of interests
(Fisher & Ury, 1981, p. 51) than of positions.

After defining the problem in terms of interests, the problem-solving
mediator seeks to establish a conversation aimed at negotiating the satisfaction of
these interests rather than focussing on positions. This is achieved by first
generating ‘options for mutual gain’ through brainstorming before undertaking
any evaluation of these options or negotiating a resolution. Deciding about best
options is suspended during the process of ‘invention of options,” as is the
‘search for the single answer’ (Fisher & Ury, 1981, p. 58). Sometimes, when
interests conflict, it is necessary to call on ‘objective criteria’ against which to
assess the invented options before meaningful negotiation can begin. These are
independent standards against which, say, the fairness of a price might be
compared. For example, if the disagreement is about the value of a vehicle, then
an ‘objective criterion’ might be a book that lists recent car sale prices.

The problem-solving approach has achieved a great deal in the mediation
field. It has contributed much to the development of practice. However, it has
also been subject to a variety of queries, especially about the assumptions that are

built into its practice.

Questions About The Assumptions In Interest-Based Problem-

Solving Mediation

Problem-solving approaches to mediation are predicated upon a series of
assumptions about conflict and about human intentions and relations. These
assumptions are open to challenge if we look at them from different vantage
points. Indeed, they have in recent years been subjected to a series of challenges.
I shall question these assumptions and review the challenges that have been
raised in recent years.

Implicit in the heart of the problem-solving approach is the idea that
conflict results from a competition between people to meet their goals in life
(Moore, 1996). Conflict occurs when the attainment of the interests, or the
satisfaction of the needs, of one party is found, or perceived, to be incompatible

with the interests or needs of another. Conflict intensifies as the human interests
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of needs are frustrated by the conflict itself. This position has been stated clearly

in statements like this one.

Problem-solving is an orientation to negotiation which focuses on finding
solutions to the parties’ sets of underlying needs and objectives.

(Menkel-Meadow, 1994, p.794)

The opposition created by competing interests is theorized to harden into
positions around which polarization occurs. These positions are opinions or
viewpoints that consolidate around the rational interpretation and justification of
self-interest. The parties then concentrate upon defending these positions while
seeking to attack or undermine the positions of the other party. It follows that
conflict resolution needs to be about facilitating the satisfaction of needs and the
attainment of interests. Folger and Bush (1994) refer to this as the ‘satisfaction
story’ of mediation.

This account of the resolution of conflict is founded upon the
psychological assumption that individuals are driven primarily by internally
generated needs. That these needs are assumed to be foundational is expressed in
in their description sometimes as ‘real needs’ (for example, Menkel-Meadow,
2001, p. xxi). In mediation these needs become expressed as their interests. Such
needs are posited to have their origin in human nature rather than in, say, cultural
or discursive patterns of thinking. Each party in the conflict is assumed to be
pursuing a path of natural self-interest and to require their self-interested needs to
be met in order to succeed in any negotiation. The ‘needs’ of the individual in
this framework rely in turn upon a set of psychological assumptions that have
been commonly accepted in many psychological theories. Both Freud’s (1969)
account of the individual’s psychodynamic struggles and Maslow’s (1956)
hierarchy of needs assumed an inherent self-interested pleasure-seeking principle
at a basic level of individual human motivation. Individual needs-based
assumptions direct our focus away from cultural, collective or relational aspects
of personhood. As a result, we are more likely to view people’s claims of

entitlement in mediation as natural, or biologically essential, once we have sorted
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out what those ‘basic’ interests are and distinguished them from polarized
posturing.

There is no suggestion in problem-solving theory that anything
underlying interests needs to be considered. For example, the possibility that a
person’s interests might be culturally informed is not given prominent emphasis.
Nor is the possibility that power relations might grant legitimacy to certain
interests over others. Rather, the liberal democratic assumption of hypothetically
equal opportunity for each party is incorporated into the model of mediation.
The problem-solving mediation literature does, however, give some credence to
the existence of power relations, chiefly by suggesting that mediation should
involve a recognition of power disparities and a balancing of power where these
exist (Haynes, 1988; 1994; Mnookin, 1984). The concept of power referenced in
this literature is based on an equation of the accumulated individual power and
potentially measurable amounts of information, legal rights, expertise, charisma
or strength of personality, and financial resources. There is also a literature in
mediation that stresses that mediation should not be attempted in situations where
power differentials are at work. However, the proscribing of the interest-based
method in such circumstances leaves intact the neglect of power relations and of
socio-cultural influence in the construction of people’s interests in situations
where the method is used.

In a mediated dispute, the parties’ positions, and especially their
underlying interests, are also assumed to wholly belong to them as individuals.
For example, there is little suggestion in the problem-solving model that
individuals might be conscious at times of representing the interests of a social
group. However, it is not uncommon for women in family mediations to make a
stand consciously on behalf of women against a patriarchal assumption about
marriage or about the family. I have also personally worked as a mediator in
conflicts where Maori disputants are conscious of arguing for the interests of
Maori in general rather than principally in their own interests. In the problem-
solving formula, such political consciousness would have to be considered a
‘position’ and the mediator would be directed by the model to search for the

underlying individual interests.
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Gergen (1999, p. 150-2) has pointed out that the problem-solving model
reflects a modernist worldview and presumes the primary importance of
rationality and realism. Haynes (1994) indeed asserts that the problem-solving
method is primarily a ‘rational process’ (p. 6). It assumes, says Gergen, that ‘the
problem’, ‘my interests’, the ‘optimal solution’ are essential categories rather
than ‘moves in discourse’. It constitutes the parties to a dispute in the mould of
‘autonomous individuals, each with private interests, perceptions and reasons’,
independent actors in the world who can be found ‘ideally reasoning their way
toward identifiable goals’ in the midst of a singular existing reality. The problem
Gergen is pointing out is that these terms are considered the stable baseline,
constituted within a single reality, from which the mediation conversation is
constructed. However, the definition of these terms and their connection to the
stories of the parties is not unproblematic. People do not always act rationally.
They do not always even act in their own interests. In the next chapter, I shall
review in more detail how postmodern questions render the modernist
assumptions problematic. Here, it is worth noting that the whole idea of defining
a conflict as a distinct ‘problem’ of competing underlying ‘interests’, which can
be isolated from the complexities of life around the parties, is itself a culturally
informed act. It could not develop without the background assumptions of a
market economy and the idea that rational scientific method can be applied to
problems of living.

Fisher and Ury use these words to describe the ideal stance towards

relationship in the context of a negotiation.

Base the relationship (between a mediator and the parties) on accurate
perceptions, clear communication, appropriate emotions and a forward-

looking purposive outlook.

(Fisher & Ury, 1981, p.21.)

Reason and be open to reason.

(Fisher & Ury, 1981, p.89)
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The person called into position as the subject in such discourse is a recognisable
expression of the enlightenment ideal. It is the model citizen of the modern
democratic state, stabilised and normalised by modern psychology and education,
believing in and relying on the progress of truth authorised by the technologies
and procedures of the scientific method.

Even when the parties are collective entities like organizations or nations,
the model plumps for an approach based on individual psychology. Fisher and

Ury advise:

What is true for individuals remains equally true for groups and nations.

(Fisher & Ury, 1981, p. 49)

From this perspective, individuals are conceived of as the prime movers in the
world, and communities are portrayed as made up of distinct, separate human
beings who act independently and who are accountable for their choices. The
identification of an individual’s needs and the accommodation of her or his
interests are viewed as the essential ingredients of a successful mediation. What
is left out of this picture are cultural patterns of behaviour, institutional demands,
structural inequalities, and the influence of discourse on what people can think.
Presumably these formulations of social life remain epiphenomena of the actions
of social actors in the world, rather than constitutive influences in the production
of people as actors. It is not that the mediation literature is not cognizant of these
dimensions of social analysis. My point here is simply that these social, cultural
and political dimensions are not present in the problem-solving theory itself.
Therefore the problem-solving approach does not place mediators in an easy
position from which to handle power relations in the mediation process.

Sara Cobb (1997) makes this point by contrasting the discourse of needs
in mediation theory with a discourse of rights, such as might be more dominant
in legal contexts. In a discussion of the ‘domestication of violence in mediation’,
she argues that the discourse of needs serves the purpose in mediation of hiding
the operation of power through violence. For example, if a mediator was to
attempt to enquire about the underlying interests of the perpetrator and the victim

of domestic violence the possibility of expressing a community’s moral objection
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to the abuse of power involved is blunted. Her distinction does not attempt to
problematise the rights discourse itself. Trina Grillo (1991), while making
similar arguments about dangers for women in the mediation process also argues
against the ‘reification’ of rights, that is the ‘conceptualizing of rights as real, or
thing-like’ (p. 1566). She suggests that this conceptualization results in the
‘acceptance of the existing social order as an inevitable fact of life’ (p.1566). In
this way, she argues that rights claims characterised in a formal way are
‘hierarchical and therefore patriarchal’ (p.1566). Nevertheless, Sara Cobb makes
some useful comments by using the rights discourse as a standpoint from which

to explicate the discursive work that is done in the needs discourse. She says:

... while rights construct the relation between the self and community, their
reformulation into needs disintegrates that community, as actions that
were obligated within a normative frame are reframed as actions that
please or appease an individual. In needs discourse, the locus for the
obligation of action moves from the community to the individual. A need
connects a person’s internal state to the actions of self or others ... That
which obligates the action, rather than remaining external to the speaker,
moves back into the person, dissolving any external standard for
evaluating or guiding action. The final standard becomes the pragmatic
service to the psychological/physiological processes internal to

individuals.

(Cobb, 1997, p. 412)

The point is that the idea of needs serves to construct a basis for entitlement that
refers inwards to basically physiological sources. It sidelines the moral
dimension in the particular construction of meanings as ‘interests’. The assertion
of rights, by contrast, links entitlement claims to the world of social interaction.
Trillo (1991) also acknowledges this point and suggests that the assertion of
rights can have positive psychological effects for women.

What about the possibility that a person’s stance in a conflict might be
informed by racism for example? It might be easy to identify underlying self-

interest at the base of a racist position. However, a mediation process that sought



to satisfy the drive behind a self-interested racist idea would clearly be abhorrent.
No doubt, most problem-solving mediators would agree and would find ways to
avoid such a situation developing. My concern is that the problem-solving model
of interest-based mediation does not in itself offer them enough assistance at
such moments.

Freud’s (1969) use of the pressure chamber metaphor to account for the
‘decathexis’ of human emotions is also to be found in the problem-solving
discourse. The idea that emotions, if not expressed, will build up internal
pressure inside the person and need release in the form of letting off steam was a
mechanistic metaphor built on an observation of the steam engine. Arising from
the discourse of Freud’s day, it has found its way into many corners of

psychological discourse. In Fisher and Ury it takes the following form.

Often one effective way to deal with people’s anger, frustration, and other
negative emotions is to help them release those feelings. People obtain
psychological release through the simple process of recounting their

grievances.

(Fisher & Ury, 1981, p. 31)

What is not taken into account in this formulation is the moral dimension in the
emotional experience. If, for example, the anger or frustration has been produced
as a result of the experience of injustice then having one’s emotions siphoned off
through psychological release does not address the source of the anger. If a
person is angry at being shut out of the chance to make a decision about
something that affects their wellbeing, then being channeled into becoming more
rational can be experienced as patronising. Another perspective on emotions like
anger has been proposed by Brian Parkinson (1995). He suggests that the heart
of the experience of anger is the desire to change something. Feeling angry is
more than just a physiological experience. It is a protest about some state of
affairs in the world. It therefore entails a moral judgment that something is not
right and needs to change (Parkinson, 1995). The ‘psychological release’
approach to dealing with anger seems to grant precedence to the physiological

dimension ahead of the social and moral dimension. What can ensue is that
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protest about injustice and the use of power can be quieted and contextualised as
the expression of emotional self-interest.

It will not be just mediators either who approach things with needs-based
assumptions in mind. Disputants too are likely to carry such assumptions into
mediation. Needs-based assumptions are part of common discourse in the
modern world. These widely held taken-for-granted assumptions provide a lens
through which people construct their needs and desires. They influence people’s
expectations and behaviour, affect the way they respond to other people, and
inform what they find acceptable about their social arrangements. These
expectations in turn construct people’s understandings of what moves or
responses are possible, what outcomes are desirable, and what role a mediator
should play in this process. In other words, these expectations become the
dominant norms to which people subscribe and around which they perform
meaning in their day to day dealings in a variety of contexts.

A further major assumption in the problem-solving model is about
conflict. It follows from the assumption of the drive to fulfil individual needs.
Conflict is assumed to happen because individual needs are not being met.
Disputes transpire when individuals, in the attempt to fulfil their needs, encounter
others who believe that their own need-fulfilment goals are threatened. The
frustration of unfulfilled needs leads to a deficit condition, which fuels the
motivation for need-satisfaction. Thus the underlying motivational drive for
conflict is considered to be a personal deficit (an unmet need). The deficit can be
removed and the need satisfied when a solution is found to the conflict.

A biological metaphor of homeostasis lies in the background behind this
idea. Unmet need equals disequilibrium. The biological organism is driven to
return to a steady state (homeostasis). The solution is found. Homeostasis, or
equilibrium, is restored. The background narrative is the medical one of disease
interfering with a state of normal health, followed by the administration of the
requisite treatment to cure it and restore health again. In other words, conflict is
akin to a disease that needs treatment. What then is the task of mediation from
this perspective? It is to find solutions that will meet the needs of each of the
(individual) parties and restore homeostasis. Peace is conceived of as stable,

orderly trading in the marketplace of individual interests.
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The problem with this kind of model is again that it ignores power
relations. The steady state of homeostasis when everyone’s needs are met
assumes a world of equality of opportunity for the ‘meeting of needs’. There are,
however, differences in the kinds of needs that people believe themselves entitled
to have met. And there are social and cultural influences on the definition of a
person’s needs. Therefore the meeting of both parties’ needs in a dispute may
contain within it a built-in privileging of one party over another simply because
that party’s needs were constructed in terms of greater entitlement.

Another assumption built into the problem-solving model is that the
mediator can be an objective, neutral third party. If the parties to a dispute have
needs, then the mediator should remain neutral with regard to these needs. If the
parties have interests, then the mediator is assumed to be disinterested. If the
parties have substantive goals they want addressed, then the mediator should care
only about the process and about creating the opportunity for both parties to
reach their goals in a ‘win-win’ resolution. The ultimate model for the mediator
is that of the scientist practitioner, the detached neutral observer applying the
knowledge generated within Modemnist scientific traditions, in which the concept
of problem-solving is well entrenched. The emphasis in this tradition is on the
generation of universal acultural truths and their application. Differences of
culture, social class and gender contribute to the kind of bias and distortion that
good models of practice seek to eliminate. When a stalemate is reached in the
discussion of optimal solutions the mediator appeals to some objective scale that
has been produced in the wider cultural world as a point of comparison for the
parties. There is no questioning of the possible cultural bias of the scale that is
used as the external reference point.

Disquiet about the concept of neutrality in the problem-solving approach
has been expressed from a variety of quarters. The concept of neutrality as
‘absence of bias on the part of the mediator’, or ‘impartiality’ (Cobb and Rifkin,
1991; Beck & Sales, 2000), has been distinguished as one meaning of neutrality
that has been subject to criticism. To achieve this, mediators are supposed to
guard ‘against psychological processes that may favor either disputant’ (Cobb
and Rifkin, 1991, p. 44) and to act as if they were ‘observers without a

perspective’ (Grillo, 1991, p. 1587). However, the assumption of a neutral,
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disinterested stance in relation to the needs that disputing parties present to a
mediator has been strongly questioned in the mediation literature (Kruk, 1997,
Grillo, 1991). Beck and Sales (2000) review the social psychological literature on
impartiality and point out that the production of an impartial stance involves
processing of disputants’ stories through an interpretive filter which is made up
of the attitudes and values of the mediator. These attitudes and values are in turn
formed out of ‘affective, behavioural and cognitive’ information. Pre-existing
attitudes and values are also, they suggest, the very bases from which mediators
must respond in order to form quick perceptions, categorise information and
make rapid decisions. Hence, they can hardly be left out of the process of
mediation without rendering the mediator ineffective. At the very least, for
example, divorce mediators are not likely to be neutral about the ‘appropriate
terms for divorce agreements’ (Beck & Sales, 2000, p. 1001). If mediators hold
values about such things as an individual’s right to self-determination, or social
justice, or what constitutes ‘good’ parenting, then these values are likely to be
expressed in their responses to disputants’ utterances that are not impartial. In the
questioning of the neutrality assumption in mediation, the cultural values implicit
within parties’ interests and needs has been highlighted.

Moreover, Rifkin, Millen and Cobb (1991, p.151) commented that there
has been less ‘theorizing’ about the neutrality of the mediator than there has been
a developing ‘folklore of neutrality’. The idea of the mediator as neutral
facilitator of the process, who ‘makes no assessments, judgments or value
interventions...” butis ‘...wholly supportive of all actors, and adopts a no-fault
and neutral position’ (Burton, 1990, p. 204) is now hard to hold. It makes more
sense to see that mediators are unlikely to be able to stand outside of time and
space and their own culturally and historically located values. Just in the way
they respond to people’s stories, they are likely to select for emphasis some
perspectives over others, or attune themselves to some people more than to
others.

The idea that content and process can be separated and that the mediator
is best thought of as a process facilitator who is impartial with regard to content
has also been questioned. Linda Putnam (1994) has pointed out how particular

conceptions of process (for example, thinking in terms of instrumental goals)
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influence the selection of which subject matter will be discussed or emphasized.
She suggests that instrumental goal-directed thinking leads to a privileging of
‘substantive issues over relational and identity management aims.” Haynes
(1994), articulating a problem-solving approach to mediation, argues that
mediators should ‘ideally’ focus discussion on ‘practical issues’ (p.28). Thus
problem-solving mediation might focus more on business transactions than on
emotional or relational shifts such as the expression of mutual understanding, the
reconstruction of trust or the offering of an apology.

Likewise, Folger and Bush (1994; also Bush & Folger, 1994) have shown
a ‘settlement orientation’ to narrow the range of subject matter that a mediation
conversation can address. They argue that a problem-solving orientation, even in
the early stages of problem definition, leads to the selecting out of issues that will
admit some kind of substantive agreement from the many possible problematic
considerations. Their concern is that the mediation conversation can be
unnecessarily and unproductively limited as a result. The ‘satisfaction story’,
they argue (Bush & Folger, 1994), comes to dominate over other possible paths
forward in the resolution of conflict. Kressel, Frontera, Florenza, Butler and Fish
(1994) support this argument with research showing that the more mediators
were settlement-oriented the less they actually were successful in facilitating
settlement agreements and the less durable were the agreements that were
reached. Bush and Folger are particularly concerned about making room for the
‘transformation story’, in which people do not so much ‘resolve’ a conflict as
reach a place of mutual understanding in which the conflict dissipates.

A critique was also made with regard to the construct of neutrality on a
narrative basis (Rifkin, Millen & Cobb, 1991). Following an interest in the
narrative construction of conflict stories in the mediation process, these writers
suggested that the order of parties telling their stories sets a frame for how the
conflict will be defined and how mediation will proceed. If the first speaker
selects out some features of the conflict for mention, the second speaker must
work hard to avoid having the conflict defined for them on the same discursive
ground. The issue pointed up here is that of the power that inheres in being the
first speaker. However, as Folger points out, the issue is also bigger than that.

He argues that Rifkin et al.’s research questions ‘the entire premise that the
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mediator’s control of the process is independent of the ‘content’ of the conflict’
(Folger, 2001, p. 392). It is an example, he says, of how control over process can
effectively shape the substance of the conflict itself.

Feminist critics (Leitch, 1986-87; Neumann, 1992) have also taken
mediators to task on the issue of neutrality. They have focused their analysis on
the construction of power in gender relations and the ‘failure’ of mediation to
influence gender power relations. Their accusation has been that frequently
‘win-win’ solutions simply reflect the pre-existing power relations between the
parties and that these are often constructed in patterns of privilege based on
patriarchal assumptions of how things should be. For example, mediators are just
as likely as anyone else, suggests Trina Grillo (1991), to make assumptions that
privilege men’s work commitments and careers over women’s. Thus patriarchal
power relations, unless specifically addressed in the mediation itself, get
reproduced in the outcomes that flow from a ‘neutral’ mediator’s stance (Astor &
Chinkin, 1992). A key argument along these lines rests on the comparison of the
relative incomes and economic positions of men and women after divorce.
Mediation, say the critics, does nothing to address economic inequality (Bower,
1992).

Another feminist argument that has been raised, particularly against
mandated mediation in divorce cases, pertains to differences in men’s and
women’s communication styles. If women are socialised to be more emotional
and to emphasise the maintenance of relational connection over the expression of
anger and the assertion of individual rights, then an approach to mediation that
regards emotional expression as antithetical to rational problem-solving may
legitimise values in mediation that do not serve women’s purposes. Trina Grillo
(1991) speaks of mediation conducted in this way as treating women who
become emotional as ‘unfeminine’ and ‘pathological’. Similarly women who
express their interests strongly in mediation may be more likely than men to be
characterised as ‘greedy’, ‘selfish’, or ‘controlling’ (Grillo, 1991, p. 1599). Thus,
mediators can ‘delegitimate women’s anger’ and the expression of women’s
interests (p, 1578) in ways that harm their interests in divorce settlements.

Women'’s relational orientation has also been suggested as a handicap in conflict
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situations if it leads them to be more willing to cooperate and compromise than
their ex-spouse (Grillo, 1991).

Some of the feminist arguments along these lines have been based on a
comparison of mediation with litigation in the context of divorce settlements.
Critics of mediation have proposed that women do better when they focus on
winning their legal rights in courts of law than when they settle amicably in
mediation (Rifkin, 1984; Grillo, 1991). However this argument has been
contested (for example by Benjamin & Irving, 1992; Edwards, 1997) on the
grounds that it is too global and fails to take into account, firstly, some of the
possibilities for women in mediation, and, secondly, some of the failings of

adversarial legal systems to obviate patriarchal inequality. As Trina Grillo says,

Of course, subordinated people can go to court and lose. In fact they
usually do.
(Trillo, 1991, p. 1610.)

Stronger feminist critiques have raised questions about mediators’
failures to be sensitive to the effects of violence on what transpires in mediation
itself (Lerman, 1984; Rifkin, 1989; Robertson, Lapsley & Busch, 1992). If a
husband has been abusive, then mediator neutrality can give legitimacy to the
abuser’s perspective and fail to take adequate account of the effects of the abuse
on the victim’s ability to speak freely. Moreover, victims of abuse have
sometimes been placed at risk of further abuse even by attending a mediation
meeting.

However, it also needs to be noted that research evidence to support the
claim that mediation is not necessarily supportive of women’s interests has been
at best equivocal. Beck and Sales (2000) review the literature about gender and
mediation and note that, in one study of divorce mediation by Kelly and Duryee
(1992), women tended to be more satisfied than men with both the experience
and outcomes of mediation. They also reported greater confidence in their ability
to stand up for themselves. Against this, another study reported that women who
litigated were more satisfied with the outcome than were women who went

through mediation, while men were more likely to be satisfied with mediation
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(Emery, Matthews & Kitzmann, 1994). And a third study found similar
satisfaction rates for men and women (Pearson & Thoennes, 1988). These data
appear inconclusive, and Beck and Sales examine the detail of these studies to
show that the results are influenced by various factors in the study design or the
sampling process to the extent that nothing conclusive can be established about
gender-based satisfaction with mediation processes. Satisfaction rates also focus
only on outcomes and do not get at the process issues in the relations between
people in the mediation itself. In this way they are a blunt instrument for
assessing the neutrality issue in particular. Perhaps more telling is a study
reported by Grillo (1991) in which men and women cited differing reasons for
refusing mediation. The differences reflect gendered power relations. Women'’s
reasons for not wanting to participate were more likely to relate to their mistrust
of, or fear of, their ex-spouse, whereas men were more likely to refuse mediation
because they were sceptical of mediation processes or convinced they could win
in court.

Mediation practice in the problem-solving model has also been found
wanting by various non-European ethnic communities. For example, the
emphasis on individual psychological concepts such as needs and interests does
not sit easily with cultural traditions that emphasize collective responsibility
ahead of individual autonomy (Duryea & Grundison, 1993; Kruk, 1997;
Nunnerly, 2002; Tomas & Quince, 1999). Nor does the field of mediation pay
enough attention to the culture-bound values and assumptions that are built into
dominant formulations of mediation practice. For example, the valuing of direct
over indirect communication (Durie, 2000; Kruk, 1997; Menkel-Meadow, 2001;
Nunnerly, 2002), the emphasis on rational and analytical thinking (MacDuff,
1999; Nunnerly, 2002), the formality of mediation process (Nunnerly, 2002)
have all been argued to reflect a cultural bias. It might also be worth questioning
the ethics of the neutral facilitation of win-win solutions to address situations
where the interests of one of the parties are strongly informed by racism.
Furthermore, culturally specific patterns of addressing conflict are not
necessarily included in an approach that does not advertise its cultural origins

(MacDuff, 1999; Nunnerly, 2002). Menkel-Meadow (2001) suggests that there
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is in practice ‘no cultural uniformity’ (p. xvii) to the forms that mediation takes
anyway.

The point here is that the idea of neutrality is highly problematic when
cultural dimensions are taken into account simply because no aspect of mediation
is free from cultural influence. Therefore, it is always likely that cross-cultural
mediation will produce inequalities in the way in which understandings are
produced.

As a result of these critiques, a more cautious approach to the subject of
neutrality can be detected in recent writings (for example, Beck & Sales, 2000).
Empirical data suggest that such caution is evident in mediators’ consciousness.
It has been suggested that mediators experience the ‘ideal’ of neutrality as an
‘institutional constraint’ (Garcia, 2000, p. 323) holding them back from imposing
more of their own viewpoints. I would prefer to speak about discursive restraint,
but Garcia describes mediators as producing in their talk a ‘display’ of neutrality
(Garcia, 1997, p. 229; 2000, p. 337) which is different from being neutral. This
discursive display is then necessarily compromised by other elements of
mediator practice, such as the issuing of ‘general or specific solicits’ (Garcia,
2000, p. 331) designed to ‘empower’ disputants to reach resolution of dispute.
These ‘solicits’ are questions asking disputants to respond in the general
direction of a settlement. In order to even ask such questions, mediators step

away from the neutral position that they espouse.

Transformative Mediation

A further critique of the problem-solving model leads us directly into the
consideration of the major alternative orientation that has developed during the
1990s, known as transformative mediation (Folger & Bush, 1994; Bush & Folger;
1994). These writers critique the problem-solving orientation on the grounds that it
places a ‘heavy reliance on mediator initiative and direction, because both are useful
in generating settlement’ (Bush, 2001, p. 369). Following from their critique of the
way in which an instrumental settlement-orientation in problem-solving leads to the
selection out of certain kinds of issues ahead of others (see above), they focus on the

facilitative practices of the mediator that work towards this end. The problem-solving
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orientation, they claim, leads to a much too directive style (Bush & Folger, 1994, p.
64). This description refers to mediators’ use of ‘techniques and strategies in order to
control the relationship ... to produce outcomes’ (Nabatchi & Bingham, 2001, p.
401).

Proponents of transformative mediation advocate giving people control over
resolving their own conlflicts. Their political analysis of the mediator-party
relationship leads them to urge a more hands-off style of mediation in which the
parties to a conflict are given more opportunity to communicate directly with each
other, rather than through the mediator. They place faith in people’s ‘capacity to
regain their footing’ after feeling the effects of the ‘conflict’s natural destabilizing
impacts on interaction’ (Bush, 2001, p. 369). The footing to be regained is argued to
have two main components: a ‘restored sense of strength/confidence in the self (the
empowerment shift) and openness/responsiveness to the other (the recognition shift)’
(Bush, 2001, p. 369).

Empowerment is taken to mean giving parties a ‘greater sense of self-respect,
self-reliance, and self-confidence’ (Bush & Folger, 1994, p. 20). Such empowerment
is achieved by helping people: a) realize more clearly what their goals and interests
are; b) realize that choices and options exist; ¢) learn better skills for conflict
resolution; d) become more aware of resources already in their possession; e) make
conscious decisions on their own behalf (Bush & Folger, 1994, pp. 84-87).

Promoting recognition is taken to mean helping people: a) reach a genuine
appreciation of the other’s human predicament; b) focus attention on what the other is
experiencing and acknowledge it; c) reinterpret past events more sympathetically in
the light of the other’s views; d) see the other party in a more favourable light; e)
stop thinking the worst about the other’s motives and behaviours; f) communicate
new understanding and offer apologies for ‘having thought the worst’; g) make some
concrete accommodation of the other in terms of the dispute (Bush & Folger, 1994,
pp- 89-91).

As the individual parties regain their sense of empowerment and recognition,
‘the interaction can therefore regenerate and assume a constructive, connecting, and
humanizing character’ (Bush & Folger, 1994, p. 369). This is the transformative
effect referred to in the name of this orientation. The argument is that when people

are in conflict they are more interested in transformation of the relationship and the
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interaction than in settlement per se. A transformative mediator’s goal is not
therefore to pursue settlement itself but to ‘help the participants reach clarity about
their concerns and to recognize each other’s position and interests’ (Hallberlin, 2001,
p- 375). Reaching agreement or settlement takes a back seat and becomes a secondary
aim of the mediation process. Carrie Menkel-Meadow goes as far as describing the
transformative approach as ‘indifferent to whether or not agreement is reached’
(Menkel-Meadow, 1995, p. 231).

In a major nationwide application of this approach in the United States, Postal
Service settlement rates were specifically rejected as measures of the success of
mediation in favour of what were called ‘participation rates’ and ‘closure rates’
(Hallberlin, 2001, p. 379). ‘Closure rates’ is a phrase designed to include settlements
of complaints but also their withdrawal or dropping in the wake of a mediation.

The transformative model is illustrated by a story of a particular case
drawn from this same project. Let me include this story as it is told by Joseph

Folger.

A Hispanic employee and other members of their unit were at a
meeting with their manager about upcoming changes in their unit. At one
point in the meeting the frustrated manager slammed a stack of papers on
to the table. The employee immediately got up and left the room. He was
then disciplined by the manager for leaving the meeting. The employee
went to the doctor complaining that the actions of the manager had hurt
his ears and he filed an EEP complaint against the manager. This is how
the case came to mediation.

The beginning of the mediation was intense. The manager was
especially angry and could not understand how slamming papers on the
table could cause injury or why the employee would leave the building.
Following a caucus the employee explained a concept which his culture
called a ‘bad wind.’ He said it is like a curse on you and your family and
when you experience it, you need to get away from it as soon as possible.
When the manager slammed papers on the desk he said all of this ‘bad
wind’ hit me. After he left the meeting, he did not feel comfortable

explaining his beliefs to the manager or his coworkers; so to save face, he
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claimed that the manager’s actions hurt his ears. This revelation in the
mediation led to a tremendous discussion that went on for hours. The
manager and the employee apologized and the complaint was withdrawn.

(Folger, 2001, pp. 395-6)

In his analysis of this story, Folger emphasises the absence of a settlement.
Rather, the difference achieved in mediation is described with reference to
notions such as increased understanding and greater mutual recognition.

Some comments on this story as an example of transformative mediation
in action are in order before passing on. As a report on a mediation, the
construction of this narrative is interesting. It appears to hinge on the fact that
some information was hidden from the manager in the early stages of the conflict
and when it is revealed, improved communication can take place and the conflict
is resolved. What happens in the several hours of ‘tremendous discussion’
leading to the exchange of apologies and the withdrawal of the complaint is left
out of the story. One can only speculate that this selection of certain narrative
elements for emphasis and the omission of others is shaped by the transformative
model so that the spotlight falls on the communication that leads to increased
personal understanding and mutual recognition. There is no discussion of the
work done in cultural discourse to produce relations around these issues. For
example, there is no question about why the worker, rather than the manager, has
to ‘save face’, or about what might have been at work in the context of ethnic
relations to convey to the worker that his concerns would not be recognised as
legitimate if he spoke about ‘bad wind’ from the start (unless such things were
part of the ‘tremendous discussion’).

Transformative mediation also embraces a wider social vision than a
simple transformation of the immediate relationship between the disputing
parties. It is a vision of personal ‘moral growth’ (Bush & Folger, 1994, p. 24)
expressed in transformed social environments through the ‘bridging of human
differences’ (Nabatchi & Bingham, 2001, p. 401). In Bernstein’s (1996) terms,

Bush and Folger’s vision is that mediation embrace explicitly a ‘pedagogical’

function (I shall refer more to Bernstein’s version of pedagogy in Chapter Three).

The transformative vision is expressed by Bush and Folger in this way:
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It involves changing not just situations but people themselves, and thus the
society as a whole ... The goal is a world in which people are not just
better off but better: more human and more humane. Achieving this goal
means transforming people from dependent beings concerned only with
themselves (weak and selfish people) into secure and self-reliant beings
willing to be concerned with and responsive to others (strong and caring
people). The occurrence of this transformation brings out the intrinsic
good, the highest level, within human beings. And with changed, better
human beings, society as a whole becomes a changed, better place.

(Bush & Folger, 1994, p. 29)

In the United States Postal Service Project, a clear objective was to enhance the
working conditions of the entire organisation, not just to clear some particular
complaints (Hallberlin, 2001). However, it is clear that the vision of social
change being articulated is not about structural or institutional conditions, except

incidentally. Bush and Folger specify:

...transformation does not mean institutional restructuring but rather a
change or refinement in the consciousness and character of individual
human beings. Transformation in the sense used here necessarily
connotes individual moral development, although this kind of change will
very likely lead to changes in social institutions as well. (emphasis in
original)

(Bush & Folger, 1994, p. 24)

Assumptions In Transformative Mediation

It is interesting to note that transformative mediation begins its critique of
problem-solving from something of a deconstructive perspective. It pays close
attention to the ways in which the mediator’s articulation of practice constitutes

the parties in several ways, especially in how it pushes (‘directs’) them towards a
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settlement. In arecent conference presentation, four advocates of transformative
mediation used a detailed deconstruction of the language of mediator evaluation
and accreditation policy documents to demonstrate how a focus on settlement
rates meant that transformative mediators were being systematically excluded
from a fair hearing on their own terms (Bush, Della Noce, Press & Sharp, 2001).
In other words, the transformative perspective shows an inclination to take
seriously the work that is done by particular ways of speaking to shape the
mediation process.

There is also a greater analysis of the power relations between the
mediator and the parties than can be found in the problem-solving orientation.
Transformative mediators’ desire to give the parties as much control as possible
over the process. They demonstrate reflexive awareness of mediators’ potential
to influence parties’ participation in and understanding of both procedural and
substantive issues.

However, the transformative notion of empowerment that aims to give
parties a ‘greater sense of self-respect, self-reliance, and self-confidence’ (Bush
& Folger, 1994, p. 20) fits within the parameters of the
‘rehabilitative/developmental’ model of empowerment critiqued by Sara Cobb
(1993). Cobb shows how the power referred to in such ideas about

empowerment ‘lurks unseen in the hearts and minds of disputants, as an attribute

of individuals’ (Cobb, 1993, p. 248). It reduces to a cognitive mental state, rather

than to an understanding rooted in communicative practices or social relations. It
refers to an individual state of being empowered rather than to a shift in the
structure of a relation.

Transformative mediation claims an allegiance to a social constructionist
perspective. However, it is interesting to note the ways in which this claim is

constructed. Bush and Folger put it this way:

In the language of contemporary thought, this is a social constructionist

view of human nature and society.

(Bush & Folger, 1994, p. 236)
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The language of this sentence indicates a certain distance from any kind of easy

identification with social constructionism. Seven years later, Folger is similarly

cagey:

A ‘social constructionist view’ is one term that is often used to capture the
way people construct meanings.

(Folger, 2001, p. 389)

He specifically does not claim to use this term himself. He makes this comment
in the context of arguing a relationship of kinship between transformative
mediation and the ideological shifts evident in the development of qualitative
research methodologies, in conversation analysis, in the rhetorical turn in social
science, and in the possibility of multiple meanings (rather than of singular
underlying true meaning) in any piece of communication. But he does not refer
to any social constructionist assumptions being built into the transformative
mediation model itself.

The apparent reluctance to embrace social constructionism is telling with
regard to identifying the dominant discourses at work in transformative
mediation. It may contain a number of constructivist elements. Constructivism
(Mahoney, 2000; Kelly, 1955) is a philosophical movement that shares with
constructionism an interest in meaning making but places less emphasis on the
structuring effects of discourse and power relations. Instead, it emphasises the
construction of knowledge and meaning ‘in the interpersonal context’ (Raskin &
Lewandowski, 2000, p. 16). While advocates of transformative mediation
espouse an openness to constructionist ideas, it does not read as a social
constructionist approach. Kruk (1997) refers to transformative mediation as
humanistic in orientation and this description seems more apt. The conflict
theory implicit in transformative mediation seems to be based on modernist
communication theory. The underlying argument runs thus: absence of clear,
direct communication can be expected to lead to communication problems which
can be resolved when people are able to speak directly to each other with full

emotional expressiveness.
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The image of the self that engages in this communication is clearly also
modernist psychology’s construction of self as a rational, goal-oriented, moral
agent, possessing resources, exercising conscious choices, and bolstered by
processes of empowerment that promote self-respect, self-reliance and self-
confidence. It is modified a little by the elaboration of an incipient relational
dimension, but it is still the individual self of modernist psychology that is at

work in these conceptualisations. As Carrie Menkel-Meadow comments:

... Bush and Folger proudly take on ... the individualization and
internalization of problems and disputes. They have’ psychologized’ or
‘moralized’ exactly what ... should remain political.

(Menkel-Meadow, 1995, p. 235.)

Their vision of social change is an inside-out approach. Change the
person on the inside (make them more moral, concerned about others) and the
social world outside them will be transformed. This sounds more idealist than
constructionist. A social constructionist or discursive approach would start in a
different place, perhaps an outside-in approach. The constructionist vision is that
the self (or selves) is created through the positions taken up in discourse through
the articulation of social practices and therefore personal moral development and
concern for others might develop as a product of discourse in which such values
were featured. It might conceive of social change primarily as achieved in
discursive shifts, which are gradually internalised by people, or by institutions,
leading to shifts in social practice. A social constructionist approach would also
be interested in a more thorough-going deconstruction of how power relations in
mediation are constructed in discourse. It would particularly be interested in how
people’s interests, positions, sense of empowerment and recognition of others are
legitimated (or excluded) in knowledge systems and in dominant discourse.

Such an interest is not developed in the literature of transformative mediation.

There are critiques that have been advanced about transformative
mediation. Carrie Menkel-Meadow (1995) sympathises with the ethics of

building the competence of disputing parties and promoting mutual
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understanding but roundly criticises the transformative writers for the following
reasons:

a) Transformative mediation’s individual focus makes it insensitive to social
conditions and even ethnocentric.

b) It does not specify clearly from what to what it is seeking to transform
people.

c) Despite its claims to being less directive and more process neutral, it is no
less neutral with regard to content than is a problem-solving model.

d) The emphasis on individual growth does not attend well to relationship
development, let alone to the group or the community.

e) The emphasis on personal transformation rather than settlement is too
grandiose and ignores disputing parties’ frequent wishes to reach
settlements.

Novella Keith (1996), while appreciating the shift to a more relational
perspective, also raises questions about whether transformative mediation
processes adequately address social inequity and power differences.

So where does this sketch of the problem-solving and transformative
approaches to mediation leave us? Clearly, neither of these approaches are the
last word in mediation practice. Both leave intact the individual subject of
modernist psychology and make assumptions about power relations that focus on
personal power rather than on a socio-cultural analysis of power. They are both
therefore open to criticism from feminist and indigenous cultural perspectives
and share a somewhat leaky notion of neutrality. While both open some
possibilities for bringing about shifts towards more inclusive social interactions
in contexts where people negotiate differences between them, both are also
limited by their own assumptive baggage. Ibelieve that the field of mediation is
ready for new approaches. In the search for new models and new practices of
mediation, I propose that we begin with some recent developments in
constructionist psychology and ask whether the elaboration of these ideas into the
field of mediation can produce new approaches to conflict resolution. In the next
chapter a selection of the most relevant of these ideas will be explained and

articulated in relation to the practice of mediation.
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CHAPTER THREE

Discursive Positioning

Before I return to the practice of mediation, I want to introduce some ideas
that will be relevant to the kind of practice I want to articulate. These ideas will
serve as the philosophical basis for the argument of this study and they also offer
some specific advantages for the practice of mediation. They enable some useful
conceptualizations of the nature of conflict itself and promise greater purchase in
the negotiation of ways forward in conflict resolution. These advantages,
moreover, have the potential to address some of the problems that have been
thrown up by the problem-solving approach, as I have articulated them in the
previous chapter. In addition, the same ideas will serve as the basis for the
discourse analytic research method that I want to employ.

In this chapter, I shall outline the conceptual tools, drawn principally from
social constructionist or discourse psychology, that will be used for the purpose
outlined in chapter one, the elaboration of the discursive analysis of positioning in
mediation. I shall locate these conceptual tools in the academic conversations
where they have developed and select from among the available versions of these
concepts those that are most relevant to this project. In order to make this
selection, I shall review the problems that I see arising in relation to these
concepts and argue that the choices I am making are likely to bear most fruit for
the practice of mediation and for the kind of research that can illuminate this
practice.

The concentration in this chapter will be on laying the foundation for my
use of what I am calling the discursive analysis of positioning. In the following
chapters, I shall build on this foundation both an articulation of a practice of
mediation that deploys the idea of positioning as a conceptual tool and a research
method that uses the same concepts to investigate the effectiveness of this practice
in moment-by-moment detail.

So what are the building blocks that need to be laid as foundations for this
work? The central concept that will be the focus of this study is ‘discursive
positioning’. Clearly, then, the idea of discourse needs to be further explained, as

does the theory of positioning. But first, I briefly need to locate these concepts in
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the general literature of postmodern social theory out of which they arise. Social
constructionism is one name for the development of postmodern ideas in
psychology and this study will draw on the literature that uses this description. A
cornerstone of some versions of social constructionist psychology has been
Michel Foucault’s (1978; 1980) analysis of the articulation of power relations
through discourse. Foucault’s ideas help understand the structuring of utterances
in mediation contexts and therefore this work needs to be reviewed. However, the
analysis of the structuring effects of discourse can appear to erase the possibility
of agency in conventional terms. If mediation is to be a relevant site for the
expression of resistance to dominant discourses, then a theory of agency needs to
be invoked. Therefore, it is necessary to articulate a description of ‘personal
agency’ in terms that can be sustained with regard to discourse theory. I shall
show how the theory of positioning is especially useful in this regard because it
enables a focus on the individual without losing sight of pervasive social issues in
the process. Mikhail Bakhtin’s (1981; 1984; 1986) theory of the utterance and his
notions of dialogue and heteroglossia are relevant supports for the theory of
positioning at this point. The flexibility of this concept of positioning will serve
as the basis for the claims I shall make in relation to the practice of mediation. I
shall show how positioning helps facilitate the negotiation of ways forward in
dispute situations, always in relation to the background discourses at work in the
production of a conflict. To introduce each of these building blocks and to

specify how I shall be using them is the task of the rest of this chapter.

Postmodernism

This study is located within the broad tradition of postmodern social
theory. Postmodernism is a term applied to a loose collection of intellectual
movements in a variety of social fields stretching well beyond the social sciences.
Some suggest that its centre of gravity lies more in the arts and architecture than
in social science (for example, Burr, 1995, p. 12) but it needs to be considered as
part of the background against which we can understand the general principles of
social constructionist psychology and the specific concept of positioning.

As the term suggests, postmodernism as an intellectual movement is a
reaction to the dominance of modernism: a term referring to the approach to

knowledge and truth that grew out of the Enlightenment in Europe in the mid-
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eighteenth century (Seidman, 1994). Postmodernism casts doubt on the idea that
the world can best be understood in terms of the grand narratives or meta-
narratives (Lyotard, 1984) of modernist science (based on rationality and
objective observation) with their promise of ongoing social progress. Seidman
(1994) has summarised modemist culture as built on the following set of

organizing assumptions or grand narratives:

Assumptions regarding the unity of humanity, the individual as the
creative force of society and history, the superiority of the west, the
idea of science as Truth, and the belief in social progress...

(Seidman, 1994, p. 1)

Built on the basis of these assumptions, Seidman details a series of institutional

edifices that have entrenched the modemist cultural perspective:

An industrial-based economy; a politics organized around unions,
political parties and interest groups; ... the market and state regulation
... role specialization and professionalism ...; knowledges divided into
disciplines and organized around an ideology of scientific
enlightenment and progress; the public celebration of a culture of self-
redemption and emancipatory hope.

(Seidman, 1994, p. 1)

From a postmodern perspective, modernism is characterized as ‘in crisis’
but far from ‘abruptly coming to an end’ (Seidman, 1994, p. 1). Postmodernism
asks uncomfortable questions of the adequacy of modernist assumptions about
truth, knowledge, the relations between the individual and the social, and the
possibility of progress, and argues that many historically and culturally specific
assumptions have been masquerading as timeless universal truths.

The field of mediation is underpinned by its own grand narratives. The
problem-solving orientation assumes the value of applying the scientific method
to problems of living. It instructs us first to identify a problem, isolate it from its
social context, gather facts about it through objective study, determine the
underlying causes (that is, discover the interests or basic human needs), and

negotiate a democratic solution to solve the problem. These are the process grand
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narratives. There will also be grand narratives that underpin the nature of specific
conlflicts that mediators work with. For example, in family mediation, narratives
about the ‘normal’ family will be at work. The analysis of positioning in
mediation focuses on the relations between these grand narratives and the specific
positions in which people find themselves. In other words, the deconstruction of
discursive positioning foregrounds the work being done by these narratives rather
than leaves them to do their work in the background. It also foregrounds the ways
in which people construct themselves in relation to these narratives. The analysis
of positioning will also pay attention to the ways in which standard mediation
knowledge works to construct the mediator in the ‘scientist-practitioner’ mould

and to construct consequent relations between the mediator and the parties.

Poststructuralism

The concepts of discourse and of positioning also draw from the academic
tradition known as poststructuralism. The term poststructuralism derives from a
set of academic debates that Lemert (1994 ) locates as taking place initially in
France in the aftermath of the intellectual ferment in Paris in 1968 (see also
Peters, 1996). Key figures in these debates were Derrida, Lyotard, Lacan,
Foucault, Kristeva and Baudrillard (Peters, 1996). As the name suggests,
poststructuralism was an outgrowth of the academic movement known as
‘structuralism’ in which social phenomena were studied by a process of
identifying and analysing their structural elements rather than their surface
features, for example, Lévi-Strauss’s (1967) analysis of myth.

Structuralism represented a radical questioning of the humanist subject
(Peters, 1996). It was built on a linguistic foundation in which meanings were
detached from the intentions of the author and explained in terms of underlying
patterns, or structures. Levi-Strauss (1967) argued that these structures were
ahistorical and universal. Therefore, the specifics of history and culture mattered
less to the development of meaning. Realities were to be explained with reference
to the underlying structure of language. Whereas humanism might place the
individual at the centre of the creation of meaning, structuralism pushed the
human subject aside and placed the universal form or structure at the centre.

Structuralist analysis in linguistics was paralleled in Marxist analyses of

social structure that privileged the economic determination of ideological
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formations. In Marx’s analysis (Tucker, 1978), within a given social system of
organisation, the structural economic base of the means of production (including
the social relations of production) determined the social class relations and the
superstructural world of ideology, rhetoric, art, religion, fashion and politics. In
order to understand the ideological and political world it was necessary to refer
back to the economic or material base for the major organising forces (Tucker,
1978). Political, religious and philosophical ideas were thus relegated to the
position of social effects and stripped of the possibility of originary force. As
Vivien Burr (1995) points out, ideology per se was always to be suspected, in
Marxist analysis, as ‘false consciousness’ and human beings were considered
almost as irrational and unwitting puppets of social and material forces beyond
their control.

However, if all ideas and ideologies are simply epiphenomena of the
underlying structural economic base, it becomes problematic to trust any analysis
of the social world because it must be assumed that the analysis itself is a product
of the underlying structure. This is a problem for economic determinism when it
comes to agreeing on a strategy for action to bring about social change, since any
political strategy could be criticised on the same basis.

Another problem with such a deterministic view (Chouliaraki &
Fairclough, 1999, p. 2, refer to an ‘emphasis on structural constraint’ in social
theory) is that it leaves little room for the exercise of moral agency. Political
analysis is possible but it is difficult to say how it can lead to effective action.
Political struggle might be pursued but, in the end, will not be decisive. Only
structural shifts in the relations of production, such as through revolution, can
achieve real social change. Mediation, or therapy, for example, can scarcely be
conceived of as sites of worthwhile activity for social change. At best, they might
help people bear their suffering. At worst, they might actively alienate people
from their essential class or gender interests and adjust them to tolerate rather than
challenge oppression.

Marxist theory developed a less deterministic emphasis when Gramsci
(1971) proposed a theory of hegemony that included a cultural perspective as well
as a purely economic one in his analysis of social change. In his view, ideology
was not simply identified with a systematic ‘false consciousness’ produced only
as an effect in the social superstructure. Rather he saw ideology as present in a

more organic way as part of the struggle between bourgeois and working class
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collective wills made materially evident in social institutions and apparatuses. If a
hegemonic formation was understood as produced out of such a struggle, then it
was less determinate in advance of the historical specifics of that struggle (Laclau
& Moulffe, 2001). He had at least argued that agentic struggle against structuring
social forces was worth the effort and that it could make a difference to the course
of history and the materiality of people’s lives. However, as Laclau and Mouffe
(2001) point out, the essential interests of social classes still constituted an
underlying.structura] driving force in the formulation of the struggle for
hegemony in Gramsci’s analysis.

The poststructuralist critique goes further in challenging the reliance on
essential structures, although it also retains some continuity with structuralist
thought (Peters, 1996) through its further challenges to the humanist subject.
Poststructuralists like Foucault (1969; 1972) suggested that it was not possible to
adequately account for social phenomena with reference to their essential
structures because those structures were themselves constructed out of the social
world that was mapped onto them through discourse. Lemert (1994, p. 265)
describes the poststructuralist project as focussed on the practice of ‘decentering’
the idea of an essential structure, whether we are referring to linguistic structures,
psychological structures or social structures.

Poststructuralist social theorising has sought to disestablish what used to
pass for essential certainties in social science. For example, in Marxist social
theory, the essential interests of the working class and the inevitable progress
from a capitalist economic system to a more socialist one are argued against as
either contestable or no longer able to be sustained (Laclau & Mouffe, 2001).
Radical feminist critiques of the essential opposition of men and women were
transformed by a new emphasis on the discursive production of gender that was
not essential at all (Laclau & Mouffe, 2001).

Michel Foucault (1969; 1978) challenged the foundations of knowledge in
social science by arguing that knowledge was not only inseparable from the flow
of discourse but that it was also deeply implicated in the production of power in
social relations. Particular historical and cultural contexts, argued Foucault, are
productive of, and at the same time products of, the knowledges and assumptions
about the world out of which we operate and our assumptions about the world are
cultural artefacts more than they are positive facts. To notice this does not make

these assumptions wrong, but it may limit the functionality of these assumptions
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to the cultural world to which they belong. We might also do better to think of
them as inevitably tied to a particular social context, rather than as universal
truths.

Hence, there was no position from which it might be possible to formulate
knowledge of the social world that was objective and free from a culturally-
imbued perspective. Foucault’s argument asks us to enquire into the knowledge
that has been generated in the field of mediation and ask questions about the
power relations that might be fostered by the application of this knowledge.
These questions might include, ‘Who is advantaged by this knowledge?’ or ‘What
relational positions are made legitimate within this knowledge?’ or ‘Whose
interests are excluded by the dominant discourses at work in the production of this
knowledge?’

Poststructuralist thinking then makes the process of knowledge
construction a subject of study. Knowledge and discourse are understood as
integral to the social construction of relations between people. Personal identity,
social categories, relationships and families need to be understood with reference
to the work done by discourse more than with reference to underlying essential
structures.

Since discourse is produced in the exchanges that take place between
people in various sites of interaction or conversation, it follows that specific sites
of interaction can be studied in order to understand how discursive meanings are
negotiated within them. Thus Fairclough (1992) is able to speak of counselling
(and the same might be said of mediation) as an ‘ambiguous practice’, not
essentially either oppressive or emancipatory, but potentially either, according to
how and in which contexts it is practised.

Poststructuralist writers further challenge the subjectivist account of the
human subject that has been a feature of liberal humanist thought since the
Enlightenment. Foucault, in particular, sought to decentre the position of ‘man’,
and especially the individual, as the ‘creative force of society and history’
(Seidman, 1994). Foucault (1969) argued that the concept of the human being of
the social sciences was not so much discovered by scientific method as it was
created by and within such a method. Derrida (1976) contributed to the
decentering project with his efforts to ‘deconstruct’ text in ways that diffused the

position of the author. Instead of meaning being inherent in either the text or in
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the intentions of the author, Derrida proposed an idea of meaning as produced in
the shifting field of interpretation between the reader and the text.

Applied to the practice of mediation, these ideas suggest a revision of the
simple assumption that conflicts can be understood with reference to the
underlying ‘interests’ of the disputing parties. These interests, or needs, are
assumed to proceed either from what is essential in the individual or from an
essential position within a social structure. If we decentre the subject of the
problem-solving discourse and imagine how discourse might offer people subject
positions, then the notion that a conflict might originate in parties’ underlying
(structural) interests slips a little. It becomes of more interest to think about the
discursive influences on what someone is saying than to assume that what they are
saying corresponds to an internally driven need. If the meaning of a person’s
utterance is shaped to at least some extent by social forces constituted in
discourse, then the search for the underlying interests in the problem-solving
method may not be enough. Instead, from a poststructuralist perspective, the
interests that may be driving a dispute may be sought in the interplay of discourse
that takes place between the individual and the social world around them. Such
interplay of discourse would have to include the conversation that takes place in
the mediation itself. Hence, an implication of poststructralism is that we take
more seriously what actually happens in the mediation conversation and consider
the possibility that the conflict, and the respective parties’ interests, may actually
still be in production through the process of dialogue in mediation, rather than
already structured by underlying essences. If this is so, then it also follows that it

may be transformed in that moment in some way as well.
The Concept Of Discourse

The poststructuralist concept of discourse is the basis for the approach to
the discursive analysis of positioning that I want to make use of in this study.
However, this usage is far from consensual and it is necessary to lay out carefully
the basis for my own use of it in this context in more detail than I did in Chapter
One. ‘Discourse’ is not a hard and fast category in itself. Many different usages
of the term overlap. Therefore MacLeod (2002) suggests that it is preferable to
speak about ‘conceptualisations’ of discourse rather than ‘definitions’. I am using

it in the Foucauldian sense to signify a description of a social practice. In order to
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distinguish this usage let me briefly review some different ways in which the term
discourse has been used.

Fairclough (1992) notes that in some contexts ‘discourse’ is taken to refer
to extended samples of spoken dialogue rather than written texts, while, in other
instances, it is used to refer to different types of language used in different social
contexts (for example, the discourse of classrooms, courtrooms or medical
consultation rooms). There are also conceptualisations of discourse that make
distinctions between the use of the term discourse and the use of other linguistic
elements of analysis, for example distinctions between ‘discourse’ and ‘text’ or

‘genre’. One such simple conceptualisation describes discourse as:

A stretch of language consisting of several sentences, which are
perceived as being related in some way.

(Nunan, 1993, p. 5)

This conceptualisation does not go far enough into the analysis of social practice
for my purposes but it does capture the aspect of coherence across units of
linguistic analysis and directs attention to the relatedness of words in their
meaning content. It at least points to the possibility of appreciating the
constructedness of meaning systems. The idea of meaning systems leads us to an
understanding of discourse (and a focus in its analysis) that includes more than the
immediate linguistic context. For it is in discourse that people take perspectives
on a number of potentially contestable aspects of life. Hence discourse can be
understood as the domain in which what is ‘normal’, what is ‘acceptable’, what is
‘right’, what is ‘real’ and what is ‘possible’ are constructed (Gee, 1999, p. 2). Gee

offers another conceptualisation of discourse:

In the end a Discourse is a ‘dance’ that exists in the abstract as a
coordinated pattern of words, deeds, values, symbols, tools, objects,
times, and places, and in the here and now as a performance that is
recognized as just such a coordination.

(Gee, 1999, p. 19)

This conceptualisation emphasizes the performance aspect of discourse. It points

to the moment of interaction and to the way the social exchange that takes place in
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this moment embodies more than what is immediate, or more than what is present
in the intentions and consciousness of the performers. The inclusion of these
dimensions of discourse is useful in the analysis of actual conversations and
connects with conceptualisations that emphasize the use of discourse as a social
practice. As we perform acts of social significance around particular
understandings of what is right or normal or real and so on, we embody these
understandings in practice. This is why conceptualisations of the concept of
discourse take us into the domain of the social and particularly into descriptions of
widespread social practices.

Foucault was a leading contributor to the development of an analysis of
the social world with reference to the concept of discourse. His definition of
discourse picks up on the notion of social practice and has been widely quoted.

He calls discourses:

...practices that systematically form the objects of which they speak.
(Foucault, 1969, p. 49)

This conceptualisation brings together several features of discourse. One is the
use of the word ‘practices’ which suggests what Burr (1995) refers to as the
performative function of language through which people act upon the world.
Discourses are not simply representations of such acts. Words make a difference
to reality, they do not just report it. MacLeod (2002) argues in this regard that
Foucault wished to restore to discourse its character as an ‘event’. The word
‘practices’ also suggests a wide enough view of language to include more than a
narrow lexical focus. Discourses as practices include, for example, nonverbal
communications, visual symbols, clothing or architectural constructions, as well
as words in their written or spoken form.

The word ‘systematically’ in Foucault’s conceptualisation suggests
something wider than the individual as the social context in which discourse lives.
It makes no sense to say that a person has her own personal discourse.
‘Systematically’ also suggests a structuring and organising principle. Discourses
are repetitive and patterned. The objects Foucault refers to are the nominal
categories of our world. They include physical objects, activities, identities,
forms of embodiment, relationships and social groupings (Gee, 1999; Willig,

1999). Ian Parker (1992, p. 5) has suggested that a discourse is a ‘system of
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statements which constructs an object’, in part echoing Foucault’s definition.
Knowledge is theorised in this way as a system of statements that are produced
out of discourse. The final words of Foucault’s definition are ‘the objects of
which they speak.” Here the speaking folds back into the practices mentioned at
the start of the definition. The effect is to suggest the reflexive logic of the
workings of discourse. Gee (1999) describes this as the ‘reciprocity’ of language
and ‘reality’. Through discourse we simultaneously reflect the way the world is
and we construe it or construct it that way. Practices produce objects, which we
speak about, which speaking then becomes a practice. But if we allow for the
possibility that each speaking is unique in its context, even though patterned and
apparently repetitive, and can make subtle shifts in response to its unique context,
then the notion of discourse does not have to be deterministic in character.

What is also implied here is that there is nothing that can be said to exist
outside the world of discourse. This view, of Foucault and others (for example
Derrida, 1976), is a strong stand on the centrality of discourse. Not everyone
would go along with it.  Chouliaraki and Fairclough (1999), for example, argue
the more palatable view that discourse mediates other ‘moments’ of reality.

However, Foucault also pointed out that his own uses of the term

discourse were varied. He comments:

Instead of gradually reducing the rather fluctuating meaning of the
word ‘discourse’, I believe I have in fact added to its meanings;
treating it sometimes as the general domain of all statements,
sometimes as an individualizeable group of statements, and sometimes

as a regulated practice that accounts for a number of statements.

(Foucault, 1969, p. 80)

We can read here an effort to avoid reducing a concept to any stabilized essential
meaning. Discourse itself is being treated as if its meaning retains a degree of
indeterminacy. We can also hear an emphasis on discourse as a systematic
concept. It accounts for the socially consistent nonrandom aspects of the relations
between utterances. In this sense, it works to help us make sense of our experience
of the world and to reduce a sense of everything being free-floating and

indeterminate.
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However, there are other ways of approaching the concept of discourse.
Laclau and Mouffe begin from the concept of articulation and refer to a discourse

as the product of the articulation of social interests.

... we will call articulation any practice establishing a relation among
elements such that their identity is modified as a result of the
articulatory practice. The structured totality resulting from the
articulatory practice, we will call discourse.

(Laclau & Mouffe, 2001, p.105)

In a process of the articulation of a social practice, a system of differences, and
therefore relations, are fixed, or are dislocated and refixed in some new
arrangement. This arrangement can be called discourse. Laclau and Mouffe
stress that discourse is not of a purely linguistic character. It also must ‘pierce the
entire material density of the multifarious institutions, rituals and practices
through which a discursive formation is structured’ (p109).

This conceptualisation is similar to one that, elaborating from Foucault,
describes discourse simply as ‘... any regulated system of statements’ (Henriques,
Hollway, Urwin, Venn & Walkerdine, 1984, p. 105). The emphasis here is on
widespread social formations and the means by which they are reproduced.
Attention is drawn away from the smaller scale, more local and immediate,
sometimes ephemeral aspects of discourse.

The choice of definitional emphasis needs to relate to the research purpose
of a particular discourse analysis exercise. [ want to use the concept of discourse
in order to elaborate the detail of a conversational practice and the local effects of
discourse in the process of sometimes subtle change. The lens chosen therefore
needs to focus more locally and be sensitive to the subtler aspects of discourse
than if I was focussed on the analysis of larger systematic social phenomena. The
latter still have to be considered in their local manifestations but my operational
definition of discourse needs to gesture more to what Laclau and Mouffe call
‘points of rupture’ than to ‘systematic regulation’ against the emergence of such
ruptures.

Fairclough’s (1992) conceptualisation therefore has appeal because it
focuses our attention on the articulation of social practices rather than on

systematic regulation.
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... discourse is a mode of action, one form in which people may act
upon the world and especially upon each other, as well as a mode of
representation.

(Fairclough, 1992, p. 63)

From this perspective, different discourse contexts and different constructions of
knowledge produce different ways of acting on the world. Burr (1995, p. 5) cites
the example of the difference between constructing drunkenness as morally
blameworthy or as an illness, leading to different social responses: imprisonment
or treatment. Thus how we talk to each other matters, because when we talk we
construct the world, constitute our social life and fashion our future (Gergen,
1999).

It follows that we should think of mediation conversations as sites for
social action, where social relations are in the process of construction. We should
also be alert to the relations between established knowledge in the mediation field
and the social processes that have produced them. The approach to the discursive
analysis of positioning that follows should therefore adopt a critical stance
towards taken-for-granted knowledge in the field of mediation.

Fairclough’s emphasis is also on how discourse can be made open to
detailed textual analysis. He has expressed a reservation about Foucault’s
understanding of the operation of discourse. Fairclough (1992) argues for a more
limited view of the role of discourse among other social forces which contribute
to the constitution of reality and develops this further with Chouliaraki (1999)
when they refer to discourse as the ‘semiotic elements of social practices’ in
distinction from other ‘moments’ of social practice (Chouliaraki & Fairclough,
2001, p. 38). These other ‘moments’ might include material practices, institutions
or sovereign power. They are all internalised in social relations through the
mediating aspect of discourse.

This distinction opens up a knotty problem in discourse theory: is it
necessary, or indeed possible, to make a distinction between discursive and
nondiscursive practices? Chouliaraki and Fairclough want to be careful not to
reduce the whole of social life to discourse. They argue that people can interact
nondiscursively and cite the example that people can interact for instance by

tidying a house together (Chouliaraki & Fairclough, 2001, p. 38). Parker would
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agree with the Chouliaraki and Fairclough position, preferring to emphasise the
independent reality of objects outside of discourse, which are nevertheless ‘given
another reality by discourse’ (Parker, 1992, p. 9). For Laclau and Mouffe (2000)
however, this position is not good enough. They take the view that, ‘... every
object is constituted as an object of discourse’ (p. 107) and would see the practice
of tidying the house as articulated within discourse and inseparable from it.

The resolution of this theoretical debate is not the focus of this study. Nor
is this ontological arguﬁlent crucial to the epistemological basis for my study.
There does at least seem to be agreement that in practice we cannot study social
phenomena except through discourse. This idea in itself makes the analysis of
how discourse constitutes social relations a legitimate object of study. Mediation
must by its very conversational nature entail the articulation of conflict through
discourse and the question of whether there is anything else that lies outside of
discourse is not crucial to the pursuit of a discursive perspective on mediation.

Fairclough (1992) takes Foucault to task for making the concept of social
practice central to his definition of discourse (see above) but then being more
confusing in his specification of what a social practice is. Foucault’s definition,
according to Fairclough, references it back to the effects of social structures.
Fairclough’s purpose is to emphasise the idea of a social practice as quite simply
‘real instances of people doing or saying or writing things’ (p. 57). This criticism
may not be fair to Foucault’s rather different project but Fairclough’s emphasis
nevertheless directs attention to the importance of the close analysis of particular
instances of social practice in context.

Fairclough, in combination with Chouliaraki, has later developed the
conceptualisation of social practice in a fuller way. They argue that social

practices are:

...habitualised ways, tied to particular times and places, in which
people apply resources (material or symbolic) to act together in the

world.

(Chouliaraki & Fairclough, 1999, p. 21)

Discourses are instantiated in practices and realised in texts (MacLeod, 2002).
The advantage of focussing on practices is that they are a point of connection

between abstract structures and the mechanisms by which they are maintained and
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reproduced, between society and people, between the general rule and the specific
application.

The word practice also refers to more than just the semiotic aspects of
discourse as well. There is a sense of activity in this usage as well as a sense of
this activity being rehearsed frequently and repeated often. Thus practices may be
actions or they may be words conceived of as acts upon the world (rather than just
reports or representations of acts).

Chouliaraki and Fairclough (1999, p. 22) sﬁggest three characteristics of
social practices. First, they are forms of production of social life. This
‘constitutive’ claim contrasts with the structuralist determinism of classical
Marxism in which the production of social life is always referenced back to the
underlying economic base, not to the stuff of conversation. Secondly, social
practices are always located in a network of relationships to other practices. In
this way, a sense of social coherence is possible. Thirdly, social practices have a
reflexive dimension. They generate representations of what they do as part of
what they do. Social practices vary greatly in their degree of complexity and
nature. Simple practices are often tied in with more complex practices.

An advantage of the concept of discourse that emphasises social practices
is that it allows for the conceptualising of local interactions (such as the
exchanges in a mediation conversation) as sites of struggle where competing and
contradictory representations come into contact. The working out of these
competing representations always has the potential to change dominant discursive
formations (Chouliaraki & Fairclough, 1999, p.105). Therefore we can theorise
mediation practice as potentially contradicting and challenging (even changing)
the dominant hegemonic influences in a given social context, rather than just
being shaped and determined by them.

At a more comprehensive level of social abstraction, the range of
discursive practices within a given society or institution have been described by
various writers as ‘orders of discourse’ (Foucault, 1971; Fairclough, 1992;
Chouliaraki & Fairclough, 1999; Laclau & Mouffe, 2001). Orders of discourse
represent the more enduring (for example across centuries of a particular
civilisation) and more pervasive (assumptions so widely taken-for-granted as to be
scarcely noticed as products of discourse) aspects of social practice. An order of
discourse consists of a large number of discourse elements configured in a way

that informs the ongoing production of many social practices. It serves a
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stabilizing, social ‘ordering’ function. Particular instances of social practice then
must take place within the context of background orders of discourse and in some
way respond to them. The concept of ‘orders of discourse’ is useful to the
analysis of conversation because it enables the analysis to make links between
discourse as the actual words being said and discourse as the background systems

of meaning against which what is said becomes meaningful.

Discourse Psychology

The concept of discourse has been applied across a range of academic
disciplines. For my purpose here, however, it is necessary to concentrate
primarily on the discipline of psychology as the discipline upon which the
practices of mediation draw most strongly. We can use the concept of discourse
to illuminate social practices at the level of institutions and political movements.
But here I am most interested in its value for making sense of the production of
subjective experience and personal relationships. This focus has been primary for
the field of discourse psychology that has developed in the last fifteen years.
Discourse psychology has a particular role to play in the development of discourse
theory through the study of the power of discourse to shape how people think,
behave, talk, respond to each other and experience life (Burman & Parker, 1993).

There is by no means complete consensus about the assumptions that form
the basis of discourse psychology, but for working purposes, I shall outline the
assumptions on which I shall build. The first assumption of discourse psychology
is that we cannot study the mind outside language, or outside of discourse
(Burman & Parker, 1993). What happens in our minds is composed of language
elements which embody ‘shared patterns of meaning’. Since these categories of
meaning often exist long before any individual’s use of them in language, we can
think of ourselves more often as ‘carriers’ of discursive meanings than as
‘originators’ of such meanings (Gee, 1999, p. 18). Hence, if we use the concept
of mind in discourse psychology, we are using it in a sense that emphasises its
social or discursive dimensions rather than thinking of it solely as an individual
private domain (Gee, 1999, p. 52; Gergen, 1999, p. 133).

In a social constructionist approach to mediation then, we should look
primarily to the role of discourse in the production of conflict rather than looking

primarily to the internal dynamics of ‘mind’ to explain the source of a conflict.
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Rather than uncritically seeking out underlying psychological interests, it might
be important for mediators to ask how these interests are formed out of discourse
rather than assuming some pure internal driving force that is free from discursive
influence.

Psychology, from this perspective, becomes a study of how social and
cultural conditions give rise to discursive meanings, which in turn come to
constitute subjective experience. As Miller Mair (2000) suggests, a psychology
that is conceived as a discipline of discourse is ‘almost a mirror image of the kind
of psychology that holds centre stage at present’ because it ‘takes as crucial what
most empiricist, fact-finding, experiment-reporting psychology suppresses almost
entirely’ (p. 341). A discourse psychology entails studying how the description of
social and personal realities actually can have the power to bring them into
material being (Willig, 1999, p. 2). In this sense, it can be said that we ‘speak
ourselves into existence’ (Davies, 1991, p. 42). Or, ‘In the act of speaking I
become a different being’ (Mair, 2000, p. 340). Or, discourse does not just
describe the world, it acts in the world (Pujol, 1999). When psychology is
approached in this way, the conventional categories on which it has been based
(for example, personality, behaviour, cognitions, attitudes, emotions) may need to
be reconceived from a discursive perspective. One reason for this is that these
categories themselves are seen to be products of discourse rather than essential
categories of the universal human psyche (Burr, 1995; Willig, 1999, p. 2;
Banister, Burman, Parker, Taylor & Tindall, 1994, p. 92). Therefore they can be
read as texts and made available to a deconstructive scrutiny.

We can therefore study the ‘texts’ (spoken and written) of discourse,
including transcripts of conversation, and claim (with Burman & Parker, 1993)
that we are studying the stuff of psychological experience. On this basis, this
dissertation makes its claim to be a study of the psychology of mediation. It will
build this case on the basis that the texts of a mediation conversation are
manifestations of the discourses at work in the production of a conflict and can
stand for these discourses for research purposes.

Because meanings are produced and reproduced in social discourse and in
particular contexts, they are always to some extent unstable, are constantly
shifting and changing, and multiple meanings are always possible. This point is
made by a series of writers about a constructionist perspective in psychology

(Banister et al., 1994, p. 93; Burman & Parker, 1993, p. 3; Gee, 1999, p. 40).
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Therefore, an individual’s psychological make-up does not appear as stable from a
discursive perspective as it might from a more essentialist perspective. Personal
identity or subjectivity or ‘situated identity’ (Gee, 1999, p. 39) does not emerge
from within but is negotiated through discourse in conversation and interaction
(Burman & Parker, 1993, p, 7; Burr 1995, p. 50; Widdicombe, 1993). From a
constructionist perspective, then, the ‘self’ is not understood as a unitary, stable
location that is theoretically prior to discursive interaction. Thus it has been
suggested that one’s ‘self” may be different in different interactions (Gergen,
1994; 1999) and that human beings may be described as having multiple selves
rather than a singular self. If this is the case, or even if identity is able to be
storied in multiple ways while still retaining some continuity from one
conversation to the next, then a constructionist perspective destabilises any claim
for a permanent psychological structure. It is also obvious enough in elaboration
of this idea that ‘identity’ as a stable psychological category begins to break up. It
looks less like a constant essential core located in the mind of the individual and
carried around from one context to another. Instead, it moves into a shifting field
of production, permeated by discourse. This ‘identity’ is not only responsive to
the encompassing storms of pervasive orders of discourse, but is also sensitive to
the subtle zephyrs of particular conversations. Small wonder that we sometimes
experience ourselves and each other as inconsistent!

There have been a series of attempts to reconfigure the concept of identity
in a postmodern way. Foucault sought to clear the ground by undermining the
humanistic concept of identity that has formed the basis of modern psychology.
Bruner (1986) argues for a provisional identity on the basis of narrative coherence
rather than on naturalistic grounds. McNamee and Gergen (1999) have attempted
to construct a relational description of identity. Social constructionist theorists
(Gergen 1994; 1999; Shotter and Gergen 1989) have put forward the idea of
multiple identities. Gergen (1991) argues that ‘multiphrenia’ is a normal feature
of modern existence. Others have argued for subjectivity as originating in
multiple points of origin (Henriques et al., 1984) leading to a developmental
psychology based on cultural influences rather than on unfolding inner essences
(Bird & Drewery, 2000; Olssen, 1991).

All these attempts to decentre the stable subject of psychology and the
straightforward notion of personal identity render even more problematic the

effort to discover the underlying interests of parties in mediation. If a person’s
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centre shifts according to the discursive context they are in, then underlying
interests might be more ephemeral than at first appears and might be produced in

their particular form by the mediation context itself.

Distinguishing Discourse From Related Concepts

In order to use the concept of discourse in the rest of this dissertation, I
shall pause for a moment to distinguish it from some other concepts. One of these
is the concept of genre. The concept of genre was emphasised by Bakhtin (1981;
1986) sometimes in ways that are now better reserved for the concept of
discourse. But genre is still a useful notion. It refers to a conventional pattern of
interaction that takes place within the territory governed by particular orders of
discourse. As Fairclough (1992) says, a genre is a particular type of language
used in the performance of a particular practice. It has a quality of stability to it, it
is socially sanctioned within orders of discourse, it implies a particular text type
(for example, a job interview, a television documentary, a poem) and it is oftén
associated with a particular style. Genres shape interactions to fit within time
frames and institutional demands. They are ordering devices that constitute
‘particular degrees of insulation between subjects’ (Chouliaraki & Fairclough,
1999, p. 118).

Traditionally, the term genre has been reserved for literary discourse but
Bakhtin (1986; also Fairclough, 1992; Shotter, 1993) has argued specifically for
the importance of the concept in speech as well. The counselling or mediation
interview, for example, is established now as a conversational genre which
constitutes lay and professional practices in certain patterned ways and positions
client and professional in patterned relations. One will ask the questions and the
other will answer them. One person’s life will be the subject of conversation and
the other’s will not. Shotter relates genres to sets of related and patterned (albeit
continually changing), ‘speech positions’ that ‘permit us as speakers certain forms
of addressivity, that is, to aim our speech at the positions of others’ (Shotter,
1993b, p. 383). This idea is better pursued below under the heading of
‘positioning’ but the point here is that genres set up ritualised patterns for
discursive interaction. The notion of genres therefore accounts for some of the
determinacy and predictability of dominant discourse but does not account for the

variability that Shotter alludes to.
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The term ‘conjuncture,” advanced by Chouliaraki and Fairclough (1999),
1s also useful for making distinctions between certain types of discursive contexts.
It lies between the idea of social structure and a particular event. It describes a
particular repeated type of social practice and is distinguishable from a genre. A
conjuncture is a type of social practice that is repeated across a range of events or
instances at different times and places at which similar discourses come together.
For example an election or a court hearing might constitute a specific type of
project that has many variations in relation to a range of institutional contexts but
we can look for and expect to find some common discourses at work in each
instance. At such a conjuncture, a particular range of practices are assembled that
bear a stronger relation to other elections or court hearings than they do to the
nature of the institutional context in which they are being deployed. An election
of a board chairperson for a public company may therefore have discursive
similarities with the election of a trade union shop steward because they have
connections as conjunctures rather than because the social contexts are similar.
Gee (1999, p. 82) uses the word ‘situation’ to describe roughly the same concept.
Conjuncture refers to the particular type of social practice, whereas genre refers to
the style and context of language used in such a context. A conversation with a
mediator has conjunctural elements about it that are likely to call forth particular
forms of social practice that will resemble other instances of such conversations
within quite different contexts. For example, a divorce mediation will contain
practices that resemble a commercial dispute resolution process or an international
treaty negotiation, even though the contexts for these conversations vary

considerably.

Power Relations

The concept of discourse offers the opportunity for reformulations of the
workings of power in social relations. Rather than a simple equation of power
with economic structural position, the concept of discourse enables us to
appreciate some greater complexities in relations of privilege or domination. The
work of Foucault (1978; 1980) has been most influential in spelling out the
discursive construction of power relations in the modern world. He noted that
social control and social privilege are frequently predicated on different

technologies than they used to be in medieval times. Rather than relying solely
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on the ‘sovereign’ power produced by inducing fear of top-down physical force,
in the modern world we have created a series of technologies for the construction
of power relations more from the bottom up, without the use of force (Foucault,
1978). Such technologies produce relational positions of greater or lesser
privilege through regulating the flow of discourse in particular ways.

In particular, Foucault noted how our knowledge systems - that s,
constructions of phenomena produced in discourse that have ‘received the stamp
of truth’ (‘Burr, 1995, p. 64 ) - operate to create descriptions of normality in
personal and social life and then seek to measure and categorise deviations from
the norm. Because there are recognisable consequences for being positioned on
the margins of what is normal within a given discursive context, such as exclusion
from opportunities that are available to others, it is necessary for people to work
to produce themselves within the range of the norm. In order to be ‘normal’, it is
continually necessary to be conscious of how one appears from the outside to the
‘gaze’ of those who have the authority to interpret social norms. We are
encouraged in the modern world to constantly scrutinise our own behaviour, to
ask ourselves questions about our own normality, to measure ourselves against
officially sanctioned yardsticks, to consult ‘experts’ to help us scrutinise
ourselves, and to confess our deviations from the norm (Burr, 1995; Foucault,
1980). Foucault termed this form of power ‘disciplinary power’ because it
involved the twin operations of external surveillance and internal compliance with
norms to create conformist or docile behaviour.

Modem technologies of power have spawned multiple systems of
surveillance to the extent that we are required to be constantly vigilant in the
policing of ourselves with regard to social norms. Surveillance and evaluation are
backed up with technologies of note-taking and recordkeeping. We fill in forms
and constitute files about ourselves which are kept and used to stabilise our
relational positions vis-a-vis the world. In this way, disciplinary power shapes the
production of subjectivity.

Examples of surveillance abound. The census is an example of the kind of
form-filling exercise in which people are required to produce themselves to fit a
particular range of identity categories. In the process the categories themselves
are reproduced and a range of identity possibilities is defined and a normal range
of distribution within categories is published. Another simple example exists in

the use of speed cameras to produce driving behaviour within an acceptable range
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of normality. They operate by inducing among drivers the awareness that they
may be being watched and evaluated at any moment in relation to a defined norm
(a speed limit). This awareness leads to drivers monitoring their own speed and
controlling themselves most of the time, without the necessity for promoting a
fear of being tortured, or of being put to death, as an example to others who might
be found speeding.

The key feature of such modern technologies of power is that the
mechanism of social control is placéd inside people’s subjectivity rather than
outside. Docility, or conforming behaviour, is produced willingly and voluntarily,
rather than reluctantly and forcibly. In this sense, these technologies produce
hegemonic relations of privilege, if we understand hegemony to be the process by
which power relations are based on consent rather than on coercion (Chouliaraki
& Fairclough, 1999). Such hegemony is achieved according to Chouliaraki and
Fairclough (p. 24) by the ‘naturalisation of practices and their social relations’ in
discourse. They become treated as ‘common sense relations’ (Burr, 1995, p.63)
apparently with little political import. In this way they are stabilised and obscured
from view, and their articulation is made to seem relatively permanent.

Some other features of this modern form of ‘disciplinary power’ deserve
noting too. First, power is not imposed from above in a hierarchical way. Power
is distributed in everyday social practices and in every domain of life (Fairclough ,
1992). We are all participants in its ongoing production and reproduction.
Neither is there a conspiratorial central cadre who ‘hold’ power of this kind but
rather a ‘great anonymous murmur of discourses’ (Foucault, 1989, p. 27). Indeed,
Foucault argued against the use of a metaphor of power as a material commodity

that can in any way be ‘held’.

Power is not something that is acquired, seized, or shared, something
that one holds onto or allows to slip away; power is exercised from
innumerable points, in the interplay of nonegalitarian and mobile
relations ... Power comes from below; that is there is no binary and all
encompassing opposition between rulers and ruled at the root of power

relations and serving as a general matrix.

(Foucault, 1978, p. 94)
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His suggestion is that power is constructed as a property of a relation rather than
held by individuals, or for that matter, by institutions. It developed from below in
the procedures and microtechniques (such as the examination, the interview, the
file) of modern social institutions such as the prison, the hospital or clinic, the
school, the army, the factory (Fairclough, 1992).

The next point is that such power is often best thought of as productive or
constitutive rather than as repressive (Burr, 1995; Fairclough, 1992; Foucault,
1979). Foucault suggested that if we focus only on repression We direct our
attention only to the peripheral aspects of power relations and miss the larger

picture.

In general terms, I would say that the interdiction, the refusal, the
prohibition, far from being essential forms of power, are only its limits:
the frustrated or extreme forms of power. The relations of power are,
above all, productive.

(Foucault, 1989, p. 147)

Dominant discourses function productively to make us up in relational contexts
that are always imbued with power, that is, with privilege and with differential
opportunity to act. In discourse we produce knowledge, produce patterns of social
relation, and produce identities, attitudes, intentions, bodily manifestations,
sexualities, concepts, thoughts, or emotions. We form identifications and
identities out of the dominant discourses of our world. We construct our sense of
entitlement in life (and thereby positions of greater or lesser privilege) in such a
way that we scarcely need to be coerced into compliance with social norms. Out
of the positions constructed in such power relations, we are granted access to
social and economic resources such that we can have an effect in the world.

In mediation, therefore, we can expect to find the operation of discourse in
the production of power relations between the participants. Disputants will draw
upon dominant discourse to legitimate their claims of entitlement. For example,
in family mediation contexts parents will debate the ‘needs of the child’ in terms
that are built on the basis of knowledge that is produced in discourse. We can
also expect that this knowledge will legitimate privileged positions to some
mediation participants and de-legitimate others according to what is dominant in

discourses of gender, social class and sexual orientation. In the background of the
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family disputes that are brought to mediation will also lie the systems of
surveillance set up by statutory authorities and implemented by the courts, by
social worker interventions and by psychologists who evaluate family
relationships. The norms of family life, established in psychological knowledge
and social work practice, will be kept in place by such surveillance and parents
will be required to produce themselves to fit the norms in response.

Therefore we can scarcely expect that when disputing parties in mediation
speak of their interests they are speaking only out of internal individual needs.
Rather they will be participating in the negotiation of relationship in terms that
can only be drawn from the world of discourse in which power is always already
implicit. What is needed then is an approach to mediation that takes account of

power relations and the work done in discourse to produce them.

Narrative Theory

Another vessel of thought that has anchored in the same bay as discourse
theory but has sailed through slightly different waters to get there can be called
narrative theory. The narrative idea is that life can be understood better through
the study of stories than through the unearthing of factors and causes along
traditional scientific lines. It is necessary to explore the narrative perspective a
little because it has given rise to the approach to family therapy that I want to
draw from in considerable measure to articulate a practice of mediation. It is
therefore another building block on which the argument of this dissertation is
based.

It is a commonplace to observe that human beings live in and through
stories (Neimeyer, 2002; Randall, 1995; White & Epston, 1990). We tell each
other accounts of our day, our childhood or our plans for the future. We convey
cultural and moral messages to our children about how to do life through stories.
We read stories in newspapers and novels and watch stories unfold in plays,
movies and television shows and make sense of our own lives in relation to these.
We construct mythologies to explain the universe in narrative forms. We describe
our dreams as stories. We tell stories in our courtrooms, therapy rooms and
barrooms and trust the narrative form implicitly as an adequate account of events.
In mediation contexts, people place great store on the opportunity to tell their

story and most approaches to mediation (including Bush & Folger, 1994; Fisher &
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Ury, 1981) acknowledge the importance of parties being given the chance to tell
their story.

Narrative theory grants greater importance to this aspect of human life
than has usually been credited in modernist scientific understandings of social
science. If we consider the possibility that stories are not just told about things
and serve to represent them somewhat neutrally, but that they work to construct
our understandings and representations of life, then we need to pay much more
attention to them. If stories shape and organise our experience, then they are
taking over some of the work otherwise assumed by underlying essences and
structures. In conflict situations, it follows that we might expect the ongoing
viability of a conflict to be grounded in a clash of stories as much as in causal
factors such as unmet needs.

Writers about a narrative perspective in psychology have proposed that
stories have a structuring effect in people’s lives (Bruner,1986; Gergen and Kaye,
1992; Sarbin, 1986; White, 1989; White and Epston, 1990). In this view,
narratives serve a constructive function in social life, not just a representational
function. As we make decisions and take actions on the basis of a narrative plot
trajectory and our place within it, the story takes on a creative function. It makes
a difference to reality. It does not just reflect it. In mediation then, as disputing
parties tell their stories, they are not simply reporting on a pre-existent truth.
Even in the telling of a story they can be said to be constructing various truths,
such as their own sense of entitlement, illegitimacy of the other party’s story, or
positions from which to relate to the other party and to the mediator.

A narrative perspective in psychology also proposes that stories assist
people in establishing coherence in life (Bruner, 1986; Neimeyer, 2000; Randall,
1995). Through stories, we organise our sense of ourselves and of others to
reduce the complexity and confusion of existence. We give meaning to things
that change through story because stories move through time. Thus narrative
theory suggests that stories serve a meaning-making function (Neimeyer, 1995).

For an understanding of the psychology of personhood, narrative theory
provides an explanation of the experience of personal continuity through time
(Neimeyer, 1995; Randall, 1995). The self is a particular site for the building of
narrative coherence. As noted above, postmodemn theories of the self have
concentrated on fracturing the image of the singular, stable, essential,

individualistic self in favour of a more pluralistic, permeable self (Burr, 1995;
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Cushman, 1990; Gergen, 1991; Neimeyer, 2000). However, we still seek a sense
of continuity and coherence and describe our selves as developing more or less
consistently through time. Narratives provide us with such a sense of continuous
development. Therefore, people become attached to particular narratives, because
they have constructed a sense of identity around them. Hence, conflict stories in
mediation contexts can often be closely tied to people’s cherished identity
projects. Despite the fact that mediators sometimes seek to carefully distinguish
mediation from therapy, the interweaving of conflict stories and personal identity
projects ensures that mediation often has a therapeutic edge to it.

Narratives are also, however, cultural products and serve cultural purposes
(Cushman, 1995; Rosaldo, 1993). It is in the nature of stories that they are told by
someone(s) to some other(s). Thus they have their life in the relations of social
exchange. They are shared experiences. In the process, they help groups of people
define themselves as groups, as a people who share allegiance to a set of stories.
Jerome Bruner (1986, p. 15) suggests that, ‘... human mental activity depends for
its full expression upon being linked to a cultural toolkit,” and that cultural
narratives operate as such a toolkit.

Coherence, however, whether we think of it in a personal sense or in terms
of cultural belonging, is a constraining aspect of narrative. This aspect concerns
how possibilities are constrained to fit within an organising storyline. The
narrative perspective also allows for the possibility of breaking from such
constraints through the disruption of storylines. Bruner describes the narrative
mode of thinking as providing a ‘loose-fitting’ constraint which is therefore
serviceable for dealing with the ‘vicissitudes of human intention’ (Bruner, 1986,
p-17). Human beings work out their intentions in the face of actual or threatened
breaches or crises and the outcome is always to some degree indeterminate.

Narrative theory also offers explanatory power for psychologists that
Bruner (1986) suggests can rival what he calls ‘paradigmatic’ scientific method.
He argues for narrative thinking as a ‘mode of thought’ that is distinct from the
logico-scientific mode of thought. The narrative mode invites us to build
psychological understandings more on the foundations of literary theory than on
scientific reductionism. In this vein, we can study narrative forms as ‘prosthetic
devices’ (Bruner, 1986, p. 15) with which we construct our consciousness.
Moreover, he argues for the concept of intention in the narrative mode of thinking

as rivalling the scientific concept of causation in the paradigmatic mode. The
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point will be important when I start to describe an approach to mediation that calls
upon a narrative perspective. It can mean that mediators need not be as concerned
with establishing the underlying causes of a conflict as much as establishing the
intentions of the parties and working towards a way forward that is inclusive of
those intentions.

The narrative metaphor further offers the possibility of noticing how
particular characterisations can construct relations in particular directions within a
story. In the conflict stories that come to mediation, parties often have allegiance
to competing stories and characterise themselves and each other within familiar
storylines as heroes and villains, supporters or combatants, truth-tellers or liars.
Within these storylines, people articulate their intentions with regard to plot
development. The analysis of narrative trajectories and characterizations provides
substantial material for the analysis of what happens in a conversation aimed at
conflict resolution. While not exactly the same, it is close enough to the concept
of discursive positioning for the terms ‘discourse’ and ‘story’ to be used almost
interchangeably in some circumstances.

The narrative metaphor has been deployed in the therapeutic field to
describe an approach to family therapy that has grown originally out of family
systems theory but which has in the last ten years incorporated many postmodern
and poststructuralist notions. Narrative therapy owes much to the original work
of Michael White and David Epston (Epston & White, 1992; White, 1989; 1995;
White & Epston, 1990). It has developed a following and a literature that has
explained White’s and Epston’s original work in a variety of ways (Freedman &
Combs, 1996; Monk, Winslade, Crocket & Epston, 1997, Morgan, 2000;
Zimmerman & Dickerson, 1996).

Conversations in narrative therapy aim to ‘deconstruct’ (White, 1991) the
constitutive effects of dominant stories, dominant discourses, or ‘dominant
cultural practices’ (White, 1989) and to ‘open space’ (Freedman & Combs, 1996)
in the narrative construction of people’s lives for a ‘re-authoring’ (White, 1995) to
take place. The aim is to develop an ‘alternative story’ (White & Epston, 1990)
that can compete with the ‘problem-saturated’ story (White, 1989). Narrative
therapists ask questions aimed at encouraging the ‘performance of meaning’
(White, 1989) around ‘unique outcomes’ (White & Epston, 1990) or unstoried
elements of experience in order to develop this alternative story. These

therapeutic practices have much relevance to the work of facilitating conflict
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resolution through mediation. 1 shall elaborate these ideas further in Chapter Six

when I show an example of narrative mediation in action.

The Utterance

Having outlined a general theory of discourse I now want to direct my focus
more specifically onto the concepts that will support the analysis of positioning
within discourse. The discursive analysis of positioning requires some
elaboration of what is meant by positioning. This concept is built upon discourse
theory in general but takes it up for particular purposes that are especially useful
to the analysis of conversation.

I want to begin discussing the analysis of positioning by referring to the idea
of the utterance and to claim with Mikhail Bakhtin (1986) that the utterance is the
most useful analysable element of discourse through which we can notice the
work of discursive positioning taking place. Some of the definitions of discourse
cited above refer to the ‘statement’ as a primary element of discourse and
characterise discourses as collections of ‘statements’. Bakhtin has argued the
alternative view of the ‘utterance’ as a basic unit of discourse. Interestingly,
Foucault (1972) used the term ‘énoncé’ in French, which is closer to the concept
of utterance in English than it is to ‘statement’.

‘Statement’ in English carries connotations of a type of sentence that is
distinct from a question or an instruction, whereas ‘énoncé’, as does
‘announcement’ in English, suggests words spoken for a social purpose. The
content is important as well as the grammatical form. Bakhtin argues that the
concept of the utterance works across spoken and written genres of language use
and functions as the ‘real unit of speech communication’ in preference to the word
or the sentence (statement). Fairclough (1992) makes no distinction between the
‘utterance’ and the ‘statement’ but Bakhtin’s definition works better across both
written and spoken conversations because it directs attention to the social process
of communication rather than to the grammatical analysis of sentences. The
sentence as a unit is defined in terms of written language and does not map easily
onto the analysis of spoken conversation. Utterances, on the other hand, have
‘clearcut boundaries’ says Bakhtin, marked by the ‘change of speaking subjects’
that takes place when one speaker ‘ends his (sic) utterance in order to yield the

floor to the other’ (Bakhtin, 1986, p. 71). This distinction makes possible the
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application of the idea of the utterance to the practice of mediation as I want to
elaborate it. It focuses our attention on the positioning work done within a
speaking turn.

Bakhtin extends this notion from spoken conversation to include written and
even literary utterances. In writing, a letter might be a single utterance and, in
literature, a poem or a novel might constitute a single utterance. This idea enables
Bakhtin to elaborate a theory of literary criticism that begins with the analysis of a
particular literary work as a response in a ‘conversation’ taking place within
single or multiple cultural contexts as well as within literary traditions. Thus, no
novel exists in isolation, as a work to be appreciated for its own essence. Novels
are also responses to other utterances in a wider cultural conversation. This idea
constitutes the reader as a respondent and therefore as a participant in the
communication event that an utterance signals. Academic articles or books are
also understood first as utterances in particular genres of conversation, always
within some dialogue, always as an aspect of the production of discourse. Each
utterance is therefore not free-floating, but to some extent reliant on the particular
cultural, literary or academic dialogues out of which it has been produced. There
might be a single author but this author is speaking within the possibilities of
response to what has been said before in a dialogue and in relation to the listener

or reader. Bakhtin put it this way:

...the single utterance, with all its individuality and creativity, can in
no way be regarded as a completely free combination of forms of

language...

(Bakhtin, 1986, p. 81)

Any utterance is a link in the chain of speech communion.

(Bakhtin, 1986, p. 84)

Bakhtin’s theory of utterances within speech genres incorporates aspects
of his theory of utterances within literary genres. In relation to a focus on
mediation conversations, it is the domain of spoken genres that deserves most
attention. Bakhtin stresses the ways in which utterances cannot be free from the

cultural worlds of dialogue in which they take place.
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Utterances are not indifferent to one another, and are not self-
sufficient; they are aware of and mutually reflect one another ... Every
utterance must be regarded primarily as a response to preceding
utterances of the given sphere... Each utterance refutes, affirms,
supplements, and relies on the others, presupposes them to be known,

and somehow takes them into account.

(Bakhtin 1986, p. 91)

Bakhtin’s use of the concept of ‘utterance’ has been taken up by John Shotter,
who acknowledges Bakhtin's influence (along with Vygotsky's and
Wittgenstein's) on his own efforts to articulate a 'rhetorical-responsive' (Shotter,
1993) version of social constructionism. Specifically, he takes up the idea of the
utterance as at the centre of the communication processes by which we construct
our worlds and our selves. We are never the first speaker on any particular
subject. Every utterance is first a ‘rejoinder’ (Shotter, 1993b, p. 383) to some
previous utterance(s). Thus an utterance must be understood as situated in
discourse and to some extent constituted by its discursive context. It uses words
borrowed from other utterances and any use of words carries with it an echo of
other voices, down a ‘corridor of voices’ (Bakhtin 1986, p. 121). The term
Bakhtin used most commonly to define this phenomenon was ‘heteroglossia’. It
refers to the sense that any utterance contains many other usages from other
conversations within it. There are always many other voices speaking. The
heteroglossic nature of a text is also sometimes referred to as its ‘double-voiced’
quality (Bakhtin, 1986; Gee, 1999). While not analysing power relations in the
same way as Foucault, Bakhtin acknowledges the existence of ‘authoritative
utterances’ that ‘set the tone’ for conversation within a genre (Bakhtin, 1986, p.

88). Bakhtin argues:

The utterance is filled with dialogic overtones, and they must be taken
into account in order to understand fully the style of the utterance.
After all our thought itself — philosophical, scientific, and artistic — is
born and shaped in the process of interaction and struggle with others’
thought, and this cannot but be reflected in the forms that verbally

express our thought as well.
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(Bakhtin, 1986, p. 92)

Even the words that we use, he suggests, carry with them traces of many
other utterances (also Shotter, 1993b). They are not of our own invention but have
at some time belonged to others and have been used in other contexts. There must
always be a degree to which our words are not our own. In this sense, our mental
life is not ‘wholly under our own control, nor filled with our own materials’
(Shotter, 1993b, p. 382). But this degree will vary too. Our use of discourse can
vary in the degree of distance from, or closeness to, our own ‘expressive
intentions’ in a particular dialogue. Meanings are therefore inherently dialogical
and nuanced with constantly shifting boundaries, because they are suspended in

the discursive soup of conversation across multiple contexts.

Each word contains voices that are sometimes infinitely distant,
unnamed, almost impersonal (voices of lexical shadings, of styles, and
so forth), almost undetectable, and voices resounding nearby and
simultaneously.

(Bakhtin, 1986, p. 124).

Foucault was also interested in the historical traces that words carried with
them in discourse. His studies were often dedicated to the task of locating the

historical conjunctures that gave birth to these traces.

Personally I am rather haunted by the existence of discourse, by the
fact that particular words have been spoken; these events have
functioned in relation to their original situation, they have left traces
behind them; they subsist and exercise, in this subsistence even within

history, a certain number of manifest or secret functions.

(Foucault, 1989, p. 25)

The discursive analysis of positioning will therefore need to take account of the
traces of other conversations that are carried forward within an utterance. This
point is important with regard to the debates about what should be the empirical
focus of discourse analysis that will be addressed in the next chapter. It supports

interpretations that go beyond the immediate text in order to understand the
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meanings present. In mediation conversations, as disputants tell their story to a
mediator, they can be expected to use language that carries traces of many
previous conversations, some of them with other parties to the dispute and some
with their other friends and allies.

But Bakhtin was not only concerned with the historical traces of other
conversations. He also understood the utterance as determined within a
relationship with future utterances as well. Each utterance is made with an eye to
possible responses and the listener (or the listener’s expected response) exerts a

powerful influence on what can be said. He put it like this:

Every word is directed towards an answer and cannot escape the
profound influence of the answering word that it anticipates.

(Bakhtin, 1981, p. 280)

To some extent primacy belongs to the response, as the activating
principle: it creates the ground for understanding, it prepares the
ground for an active and engaged understanding. Understanding
comes to fruition only in the response.

(Bakhtin, 1981, p. 282)

This idea amounts to a challenge to the singularity of the author’s voice (also
challenged by Foucault, 1977). It privileges a more dialogical or relational view
of communication processes and focuses attention on the reflexive aspects of
speaking. The term Bakhtin coined for this aspect of any utterance was
‘addressivity’. It refers to the aspect of any utterance that anticipates a response
from the ‘addressee’ and seeks to shape that response in some way. The
addressee’s influence might be felt in the words chosen, in the style of
communication, in the rhetorical strategies employed, and in the very content of
the message. The speaker makes judgments in the moment of speaking about the
addressee’s ‘apperceptive background’ and ‘degree of responsiveness’ (Bakhtin,

1981, p. 346; also Shotter, 1993c). This addressee can be:

...an immediate participant-interlocutor in an everyday dialogue, a
differentiated collective of specialists in some particular area of

cultural communication, a more or less differentiated public, ethnic
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group, contemporaries, like-minded people, opponents and enemies, a
subordinate, a superior, someone who is lower, higher, familiar,
foreign, and so forth. And it can be an indefinite, unconcretized other.

(Bakhtin, 1986, p. 95)

This quality of addressivity in a word or a statement cannot be studied in isolation
or in abstract. It can only be found in the context of conversation. Hence,
Bakhtin reiterates his theory of the primacy of the utterance as a unit of language.
This point suggests the importance of studying discourse in context. It is also
important for the practice of mediation because it alerts us to the possibility that
any utterance by a participant is already being shaped both by the other party (or
parties) to a conflict and by the mediator, even before it is spoken. In this sense,
the relational dimension is never absent from a conversation. The listener is
already influencing the speaker before the speaker has made an utterance. And
the speaker, while speaking, is both taking up a position in anticipatory response
to the listener and calling forth responses from the listener.

In his concern with the social influence of the listener, Bakhtin is
suggesting an embryonic notion of power in discourse. It is not as developed as

Foucault’s later ideas but it is present in such statements as this:

The addressee’s social position, rank, and importance are reflected in
a special way in utterances of everyday and business speech

communication.

(Bakhtin, 1986, p. 96).

Moreover, the social position of the speaker is implicated in the very meaning of
words, in Bakhtin’s view. He argued that it is impossible to separate the
meanings of words used from the speaker’s social position (profession, social

class, gender, etc) within a concrete situation. Thus:

Who speaks and under what conditions he (sic) speaks: this is what

determines the word’s actual meaning.

(Bakhtin, 1981, p. 401).
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The meanings of words and of utterances are determined by the contextual
features of discourse use. Meanings are linked to social relations and each usage
plays into such relations. Thus, Bakhtin arrives at a view of communication that

emphasises discourse rather than essence.

Everything that is said is located outside the ‘soul’ of the speaker and
does not belong only to him.

(Bakhtin, 1986, p. 121)

However, while Bakhtin stresses the extent to which any utterance is not
free-floating but is located within and to some extent determinate within
discourse, he also is careful to allow for the discursive agency of the speaker in
discourse. He does not constitute the speaker as completely originary (as a
biblical Adam naming virgin objects for the first time) but as a respondent in
dialogue who has the responsibility (or response-ability) to speak. He puts it this

way:

As a living, socio-ideological concrete thing, as heteroglot opinion,
language, for the individual consciousness, lies on the borderline
between oneself and the other. The word in language is half someone
else’s. It becomes ‘one’s own’ only when the speaker populates it with
his own intention, his own accent, when he appropriates the word,

adapting it to his own semantic and expressive intention.

(Bakhtin, 1981, p. 293)

This expressive aspect of the speaker’s relationship with an utterance is crucial to
Bakhtin’s understanding of the possibility for acting in the world. For him,
agency is entailed in the ‘speaker’s subjective emotional evaluation of the
referentially semantic content of his (sic) utterance’ (1986, p. 84). Because we are
located in the middle of a context of dialogue when we speak, we are positioned
in a place that is never neutral. We are always speaking in relation to other
speaking subjects and taking up positions of agreement or disagreement, building
on their utterances or undoing them, evaluating or elucidating their words,

referring to their previous utterances, making assertions in relation to their
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assertions, approaching or moving away from them (see below for the relevance

of this idea to positioning theory). In the process of doing this, says Bakhtin:

Every utterance makes a claim to justice, sincerity, beauty and

truthfulness.

(Bakhtin, 1986, p.123)

This claim is its expressive, discursive aspect. In this sense, the speaker is an
active agent in the production of discourse and his or her responsiveness is not
completely determined by the discourses into which he or she is speaking.

Bakhtin was adamant on this point:

An utterance is never just a reflection or an expression of something
already existing outside it that is given and final. It always creates
something that never existed before, something absolutely new and
unrepeatable...

(Bakhtin, 1986, pp. 119-120).

In this stand, Bakhtin ensures that voice can be expressed and personal agency (to
be explained further below) can be realised. It is never simply a reproduction of
existing discourse but is always, to some degree, a response to other utterances
within a discourse. Therefore, it is possible to consider people as agentic in their
exercise of moral responsiveness.

However, Bakhtin also argues that this expressive intention can only
develop in a dialogical context, that is, in dialogue with others. Commenting on

Dostoevsky’s novelistic art, he says:

The idea lives not in one person’s isolated individual consciousness — if
it remains there only, it degenerates and dies. The idea begins to live,
that is, to take shape, to develop, to find and renew its verbal
expression, to give birth to new ideas, only when it enters into genuine
dialogic relationship with other ideas, with the ideas of others.

(Bakhtin, 1984, pp. 87-88.)

86



Truth is not born, nor is it to be found, inside the head of an individual

person, it is born between people collectively searching for truth.

(Bakhtin, 1984, p. 110.)

This dialogic perspective contrasts with what Bakhtin refers to as a
‘monologic’ one. Monologic thinking tends towards ‘singleness of
meaning’, the ‘finalising’ of ideas and to ‘dogmatism’. Bakhtin clearly
prefers the ongoing generative possibilities of ‘the joyful relativity of
evolving existence’ (Bakhtin, 1984, p.164).

Bakhtin’s dialogical principle is valuable for theorising the practice
of mediation. It suggests a process whereby two or more parties are invited
into a genuine dialogue in which neither loses sight of their ‘expressive
intention’ and both contribute to the development of ideas about how to
move forward in a dispute situation. From Bakhtin’s perspective, the
outcome of dialogue is likely to be better than either party could think of
alone. A mediator’s role can be described as Socrates described his own
function at the birth of an idea through Socratic dialogue — as a ‘midwife’
who ‘assists at the birth’ (quoted by Bakhtin 1984, p. 110). The challenge,
however, lies in the fact that, in the midst of conflict, disputants are often
very keen to impose a monological account of the conflict that does not
admit the other party’s version. They are often keen to finalize the
conversation around their own claims and to dismiss the legitimacy of the
other person’s. Here the mediator needs to keep a dialogical vision in mind

and facilitate the birth of a dialogical outcome.
Positioning

I shall now take the idea of the utterance, with its dialogical overtones, and
add to it some ideas advanced within what has been called in the 1990s
‘positioning theory.’ I am using the term ‘positioning theory’ and thus crediting
these ideas with the status of a fully-fledged theory on the basis of Davies, Harré
and van Langenhgve’s (1999) use of this title.

The word ‘position’ has been used in a number of ways in social theory
(Harré & van Langenhgve, 1999, p.1). In the conflict resolution literature, there

has developed a specific usage of the term that describes a beginning stance in the
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process of negotiation as discussed in chapter two. However, it is the usage that
has developed in relation to discourse theory in psychology that I want to
distinguish here. I believe that it has more potential than has yet been explored to
help us make sense of the process of mediation at the level of micro-analysis.
Particularly, it helps us to get a take on the way in which power is constituted in
relational exchanges, including the ways in which power relations can be very
fluid and unstable and in constant process of renegotiation through the course of a
conversation. ‘

As Drewery (2002) argues, positioning theory is focussed on ‘the
constitutive functions of talk.” It derives from Foucault’s notion of a subject
position (1978, 1980) and was developed by Davies and Harré (1990) into a
concept that is useful for studying the production of selves in discursive contexts.
Davies and Harré describe a subject position as involving ‘both a conceptual
repertoire and a location for persons within the structure of rights for those who
use that repertoire’ (1990, p. 43). When a person makes an utterance, the speaker
both establishes a moral claim within a discourse and also calls the addressee into
some kind of subject position within the structure that is invoked by the offer. In
this way a relation is established, even if only momentarily, and a perspective on
the world is invoked. Two different positions in this relation may offer the
respective conversation partners differential entitlements to speak. For example, a
speaker may take up a position of deference and call the other person into a
position of superior knowledge and expertise such that his or her utterances will
have greater material effect. Positioning is a spatial metaphor that emphasises the
relationship between words and the forms of life that they physically point to and
propel us into. The concept of positioning makes visible the idea that we are
never speaking in a vacuum but always from some place, some time, some social
context and in response to other utterances that have gone before.

Drewery (2002) offers an example of positioning that is relevant to

conversations in family mediation. A mediator might say to a separating couple:

Have you thought about who will look after the children after the

separation?

This utterance calls the couple into position in a competing or oppositional

relation, one in which claims of entitlement will be placed in contest with each
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other such that the eventual outcome is likely to be some form of exclusion. By
contrast, the question could be asked in a way that calls the couple into a quite

different position in this way:

Have you thought about how you will care for the children after the

separation?

The positions called into being in this question are more inclusive and
invite a shared interest and cooperative involvement in the care of the children.
What these examples demonstrate is that the discursive constructions chosen
make a difference. The choices that are involved in deciding on the phrasing, and
the choices that follow for the couple who are called into position in response, are
given within dominant discourse. However, they are not fixed by this discourse to
the extent that other choices cannot be made, particularly when people are given
opportunities to be reflexive and to decide on which positions to take up or refuse.

The concept of positioning also can help describe processes of resistance
to the operation of power. Davies and Harré (1999) refer to second order
positioning, as distinguished from first order positioning, to refer to the ways in
which people choose to refuse a position offered by someone else’s utterance and
instead respond from a different position. An example lies in the following
exchange in a television interview between a white woman reporter and the
African American boxer, Mike Tyson, who carries a reputation of uncontrolled

violence both in and out of the boxing ring.

Interviewer: Can you tell me where all the rage within you comes from?

Tyson: (smiles) You know, you’re so white asking me a question like that.

The interviewer’s question positions Tyson within a particular psychological
discourse that accounts for acts of violence with reference to the postulate of an
individualised psychic container of rage that will spill over when it reaches
overflow level. It is a psychological discourse drawn from mainstream,
psychodynamic, Western knowledge. Tyson refuses this position, however, and
instead positions himself and the interviewer in a conversation about race, perhaps

a discursive context in which his violence might be contextualised more
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favourably against a background of racism. Tyson’s response would amount to
second-order positioning.

However, I am choosing not to use the distinction between first and
second order positioning in this dissertation for the following reasons. First,
Bakhtin’s notions of addressivity and heteroglossia suggest the typicality of
multiple positionings within an utterance such that it becomes hard to distinguish
which one is first or second. Secondly, as Bakhtin again points out, there are a
variety of responses that are possible in response to being positioned (including
deliberate acceptance, outright refusal, partial refusal, ironicisation, subtle
renegotiation of meaning, etc) and this ranking system seems to narrow them
down too much. Thirdly, any utterance in response to another one also constitutes
the first utterance for the next response in a chain of utterances. Thus any
utterance may be at the same time both an example of second order positioning in
relation to a previous utterance and of first order positioning in relation to the
subsequent one. It becomes too confusing to track which is which. I therefore
prefer to simply describe the kind of response to an instance of positioning in
terms of the possible choices of stance that can be taken up.

The notion of positioning connects with Ken Gergen’s notion of
‘supplementation’. Gergen argues that it is not possible to ‘mean’ something, or
to make meaning, on one’s own. Meaning only accrues in a relational exchange,
in a conversation, in the process by which a listener ‘supplements’ (Gergen 1994,
p- 264) my utterance. Gergen’s notion of supplementation is reaching for the
same idea that Davies and Harré describe as ‘positioning.’” I prefer the word
positioning on two grounds. ‘Supplement’ carries with it a suggestion of
completion or finalisation (Bakhtin’s word, 1986) that positioning does not.
While it suggests the participation of interlocutors in each other’s utterances, it
also implies that one person’s utterance completes another’s. I prefer the
emphasis on an ongoing dialogue as Bakhtin (1981; 1984; 1986) describes it in
which each utterance offers the other a position in an ongoing chain of utterances.
Generativity, in Bakhtin’s view, arises from the neverending exchange of
positions as people respond to each other in dialogue, despite efforts to finalise
conversation through various monological speaking practices. ‘Positioning’ also
suggests more of the use of words as socio-political actions, in which someone is
doing something to another. It therefore accords a clearer view of the politics of

meaning-making.
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Each utterance also acts in some small, or not so small, way to produce the
social world into which we are acting. Our utterances serve to position us in
relation to others and also to call others into position in relation to us. Thus
Shotter (1993a, p. 70) articulates a view of communication (building on Vygotsky
and Wittgenstein) in which human beings use language as tools or prosthetic
devices. Speaking gets to be thought of as not just reporting on what is being
thought but as an action in the social world. As we speak, we act upon ourselves
and otﬂers and upon our social context. Through our utterances, we make (as in

'produce’) sense (Shotter, 1993a, p. 72). In this sense:

Indeed we can go so far here as to say that this prosthetic-(tool)
function of speech works on one's surroundings formatively, to specify
them further. Retrospectively, however, what we (and others) have
already said remains 'on hand,’ so to speak, as like a 'text’, constituting
a given aspect of the situation between oneself and one's interlocutors,
into which they (as well as oneself) must direct their speech. Indeed, it
is in the tensions between the retrospective and the prospective, the
given and the created, between 'finding' and the 'making’, in the
expression of an utterance, that the 'movement of mind' is at work.

(Shotter, 1993a, p. 72).

This usage recalls Althusser’s (1971) notion of ‘interpellation’ by which a
person’s subjectivity was ‘hailed’ by the dominant ways of speaking in a given
social context and then incorporated into a set of institutional relations defined by
social class interests. The constructionist version of positioning has, however,
fewer deterministic overtones.

The concept of positioning can be explained further by constrasting it with
the ‘more static’ concept of role (Davies & Harré, 1990, p. 43; 1999, p. 32; Harré
& van Langenhgve, 1991, p. 393; 1999, p.14). Making use of discourse theory,
the positioning theorists describe a more fluid, dynamic, sometimes shifting, sense
of how people move themselves and each other around in conversation. The
metaphor of 'role' by contrast offers a blunter instrument for describing processes
of movement or change. For example, a ‘doctor’ can be considered a social role.

Foucault (1972), however, sought to describe the social role of doctor as a series
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of dispersed fragments of a variety of relational positions (such as questioner,
observing eye, laboratory technician, interpreter of signs and so on).

Davies and Harré recognise the poststructuralist idea of 'discursive
practices' constituting social positioning through the ‘inscription of subjectivity’
(1990, p. 43; 1999, p. 32). Positioning theory seeks to articulate, through the
analysis of very particular discourse usages, just how the social world becomes
mapped onto the subjective experience of individuals in the context of
conversation. It is, therefore, about the development of a sense of self. It also
accounts for practices of exclusion from speaking rights in which a person may be
offered a position that does not entail full participation as a legitimate social
agent. Positioning is about social constraint as well as about social legitimation.
The analysis of sexist language has provided many examples of exclusionary
positioning. Thus, any utterance becomes understood in terms of its contextually
specific social, or illocutionary, force.

The notion of discursive positioning accomplishing the ‘inscription of .
subjectivity’, the production of a subject position in text, also includes the
establishment of a foundation from which to act as a subject, not just to be
subjected. It implies the possibility of agency from a place in history and culture,
that is a place that is already structured within limits, but also a place that is a
beginning point for acting into the cultural world (Laws & Davies, 2001).

In this context, a discourse is referred to as an ‘institutionalised use of
language and language-like sign systems’ (Davies & Harré, 1990, p. 45; 1999, p.
34). Such institutionalisation can occur at various levels, such as the political, the
disciplinary, the cultural and the small group levels. Hence, discursive
positioning can be traced in relation to membership of local discourse
communities (such as families) or in relation to widespread pervasive social
categories, like gender or class. This fluidity distinguishes positions from roles,
which are more closely tied to social structures.

Moreover, any single saying can accomplish the task of an utterance in
multiple conversations (Davies & Harré, 1990, p. 45; 1999, p. 34). Take for
example a newspaper article, which in itself constitutes a response to a reporter's
interviews with perhaps several sources. As an utterance, it gets read in many
contexts by multiple readers, who respond to it with utterances of their own in
many more conversations (even those conversations that are held in private in a

reader's head). In the context of mediation, one party may be having an ongoing
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conversation with her or his lawyer about the subject matter of the dispute. Then,
in the mediation conversation itself, this person may make an utterance that is
both a response to the mediator’s question and at the same time a response to his
or her lawyer’s advice.

Nor do we need to entertain any expectation of discursive consistency.
Discourses often compete with each other to offer people subject positions which
incorporate ‘conceptual repertoires’ (Davies & Harré, 1990, p. 46; 1999, p. 35)
and structure or legitimise the right to act, or not to be able .to act, in a local moral
order. Positions also grant a vantage point from which to view the world. This
vantage point is built out of metaphors, storylines and concepts which achieve
relevance through their connection to a particular discursive context. We become
the positions that we take up and we speak from these positions.

Discourses are never of our own individual making, and, therefore, it
makes sense to speak of our subjectivity as constituted largely from the outside in.
Nevertheless, positioning theory allows for personal choice as well. Choice arises
on the basis that there are always multiple discourses at work in our positioning
(Davies & Harré, 1990, p. 46; 1999, p. 35.) As we move from conversation to
conversation, we are offered a 'panorama’ (Davies & Harré, 1990, p. 47) of
different positions that in effect create multiple subjective experiences from which
we can draw in understanding our potential choices in life. The ability we have to
make such choices accords with Bakhtin’s expressive intention in our utterances.
The concept helps us analyse how it is that people ‘do being a certain kind of
person’ (Davies & Harré, 1990, p. 62; 1999, p. 52).

In the analysis of interactions in a mediation, the roles of ‘disputant’ and
‘mediator’ are not sharp enough instruments on their own to enable meaning-
making with regard to the conversational moves in a conflict resolution process.
There is more variability in utterances than can be accounted for by these roles.
Nor, in a divorce mediation, is it enough to speak in a simple way about the roles
of husband and wife if we want to appreciate exactly how gendered subjectivity is
being constructed or contradicted, taken-for-granted or challenged, accepted or
reconfigured, in the moment of interaction. The same can be said for other roles
that might become embroiled in conflict, such as landlord and tenant, parent and
child, brother and sister, customer and small business owner, teacher and
principal, manager and employee, or even colleague and friend. Positioning

theory offers us a more finely honed tool for analysing the moves in conversation
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out of which, in a discursive understanding, we make ourselves up as persons,
always in relation to others.

Positioning theory also allows us to understand the more subtle nuances of
contradiction and discontinuity (Davies & Harré, 1990; 1999). The possibility of
contradiction of discursive positioning is necessary for any kind of critical social
analysis or for the possibility of change. If we could not at times refuse the
positions we are offered, then we would be determined by the discursive worlds in
which we live. We would have no room to make choices, to take stands, or to
protest injustice. In other words, we need the possibility of contradiction in order
to exercise agency.

Moreover, positioning theory opens the way to make sense of our
inconsistencies, and even hypocrisies. We are positioned within many
conversations, even at the same moment of time, and may not always find it easy
to perceive how we are positioned. On some occasions, we may be able to
formulate a contradictory response to the way that we are being positioned by.
another, while on others we may not be able to do this. This advantage of
positioning theory is important for an analysis of mediation processes, because
mediation, by its very nature, is about weaving a path through contests and
contradictions. Frequently, conflict might arise from the ways in which people
are at least uneasy, and often downright unhappy, with the effects of how they are
being positioned by the other party (or parties). Mediation conversations hold out
the promise of opportunity to reposition oneself in a relation or to make more
room for another's position-taking.

Positioning theory allows us to theorise how people move each other
around in conversation. As a concept then, it is useful in the analysis of exactly
how power operates at the local and particular level. It accounts for how people
take up, say, gendered subjectivities, even to their own cost. It allows for
distinctions between 'forced’ and 'deliberate’ positioning of either ourselves or of
others (Harré & van Langenhgve, 1991, p. 399; 1999, p. 24), and between ‘tacit
and intentional’ positioning (Harré & van Langenhgve, 1991, p. 398; 1999, p. 23).
This view entails an understanding of power in Foucault's terms as a 'constitutive
force' (Davies & Harré, 1990, p. 46 ; 1999, p. 35) that is realised primarily in the
exchange of utterances called conversation.

Again, there are advantages for an appreciation of what can happen in

mediation. Positioning theory provides a bridge between the local moral order of
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a relation and the wider social discourse in which it is but one example among
many. It does this through taking account of how an utterance can be responsive
not just to the immediately preceding utterance but also to utterances in many
other conversations in the discourse on a certain theme. These utterances may be
responsive to other conversations from the same genre, from other conjunctures in
the speaker’s experience, or from background defining utterances in a particular
order of discourse. When there are dominating discourses at work that provide
insistent positions from which to make sense of the immediate utterance of the
other, then they can exert a strong pull on what is said in the direction of the
dominating discourse, and can discourage options for refusal or contradiction.
Thus, we might make sense of how dominant discourses about gendered family
arrangements might operate in divorce mediation.

Linehan and McCarthy (2000) analyse an instance of discursive
positioning that illuminates the possibilities for contradiction in the face of the
normative power of discourse. The particular conversational exchange that they
use as example takes place in an interaction between a teacher and student in a
primary school. The class is given five exercises to do and the student, Lorraine,
completes only one. The following exchange takes place beside the teacher’s

desk.

T: That’s a disgrace Lorraine Smith

(Lorraine makes a face.)

T: be very careful

(Lorraine moves back to her seat and the class moves on to geography.)
T: the girls who have their plans and scales book take it out please
(Later on ... T is passing out photocopies to students who do not have their book,
without any comment, then ..)

T: Lorraine do you have a book

Lorraine: No.

T: Pardon.

Lorraine: No.

T: (says something in an undertone to Lorraine which includes ‘your mother’)

The student refuses to cooperate with a teacher’s positioning of her as behaving

inappropriately within a classroom. She resists being positioned within a
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discourse of school that legitimates the authority of the teacher simply through
answering, ‘No,” when asked if she has her book. The moment is characterised by
the researchers as one where the outcome is not predictably structured within the
dominant moral order of schooling, but is being negotiated through this exchange
and the others that follow. Positioning theory illustrates how this happens on a
moment by moment basis.

Linehan and McCarthy show that there are multiple identity possibilities
within this interaction, even within a constraining moral order. Moreover, the
particular positions that are taken up by the individuals in the interaction remain
indeterminate for each as long as it not clear which positions (out of the many
available) the other will take up (Linehan & McCarthy, 2000, p. 449). They also
draw from Hodges (1998) in saying that the participant's own meaning of the
momentary gaps between normative practice and difference counts for something.
Background discourses do not fix people in positions ahead of any moment of
interaction.

On the one hand, this analysis emphasises the normative power of
discourse to constitute a ‘moment by moment oughtness’ (Linehan & McCarthy,
2000, p. 442) in the relations between participants in a conversation. On the other
hand, this analysis emphasises ‘the idea of persons having the possibility of
distinctness’ (Linehan & McCarthy, 2000, p. 449) through the choices they make
to take up or refuse discursive positions. An over-emphasis on discourse
‘stability’ is thereby avoided and more possibilities for points of conflict and
change can emerge. Analysis of a particular interaction therefore takes on greater

vividness and the picture painted is one in which positioning theory:

...offers a dynamic, agentive model of identity construction where a
person creates a possible identity for themselves in a particular context
through their active positioning in relation to, or perhaps in opposition
to, elements in their discursive cultural context.

(Linehan & McCarthy, 2000, p. 449)

Of particular interest to Linehan and McCarthy are the ‘momentary gaps that
emerge between normative practice and difference’ (Linehan & McCarthy, 2000,
p. 443). Laclau and Mouffe (2001) might call these gaps ‘points of rupture’ in the

dominance of discourse. Bakhtin might refer more generally to the
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unfinalizability of dialogue and Chouliaraki and Fairclough (1999, p. 127) speak
of the ‘openness of discourse’.

These ideas are particularly important for the approach to mediation that 1
want to articulate below because they point to the possibility of shifts and
changes. The discourse analysis of mediation also needs to pay attention to the
momentary gaps in a conflict that arise as people jostle for discursive positions in
conversation. Studying what happens in these moments offers the possibility of

evaluating the effectiveness of work done in mediation.

Agency

Linehan and McCarthy’s account of momentary gaps in the midst of the
discursive constitution of relationships raises the general question of the need to
theorise agency. A theory of agency has already been referred to implicitly in
Bakhtin’s ‘expressive aspect’ of an utterance, in Bruner’s narrative ‘intentions’
and in the positioning theorists’ description of the possibilities for refusing subject
positions in discourse. I want now to make this theorising more explicit.

Any explanation of the workings of power relations in discourse raises the
question of the extent to which power can be resisted or refused. Such a question
is significant in relation to the possibility that relations between people might
remain to some degree indeterminate in the face of the constraining and
structuring effects of discourse in our lives. If we mount a description of the
operation of power within discourse do we become simply puppets of the function
of discourse? Have we arrived at a new Calvinism which has our thoughts and
actions predestined by the new god of discourse?

To answer the question requires a theory of agency. It is necessary to
balance an understanding of the constitutive effects of discourse with an
appreciation of what remains indeterminate and within our agentic grasp. The
term ‘agency’, as I am using it, refers to the possibility for persons of making
decisions about their own lives. It involves the ability to be a moral actor in the
construction of the material conditions of one’s own life, rather than to be
produced wholely by social structuring forces, whether these are described as
discourse or social structure or institutional demands. It is about a person’s
productive capacity to negotiate a position within a social context from which to

act.
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Positioning theory invites a consideration of the subject positions offered
to people within a given discursive relation. Noticing and considering the
assumptions built into such ‘position calls’ (Drewery, 2002; Drewery & Winslade,
1997; Winslade & Monk, 2000) opens up the possibility of deliberately re-
positioning oneself within a discourse. For example, conventional discursive
positioning may offer an individual a position of diminished opportunity to speak
in relation to another’s more privileged position. Refusing the position of
diminished opportunity may involve asserting one’s speaking voice anyway and
upsetting the relational balance laid down in a discursive formation.

Agency, however, cannot be taken for granted. From a constructionist
perspective, it is always an achievement in a particular social context. The ability
to speak on one’s own behalf will always be partial since we can only speak in the
discourses available to us and this must mean that some of the meaning we can
make always lies beyond our individual control. Sampson (1993) describes
situations in which a person’s voice is constructed , authorised or legitimised only
within terms given by another and hence there is little meaningful possibility for
agency. Foucault (1978) also argued that discourse works to set up constraints on
what can be said, by whom and on what occasions. In the context of power
relations, the coercive control of language may be exercised so that individuals
find themselves called into non-agentive positions, or at least into positions in
which their agency is severely limited.

Taking account of these discursive constraints distinguishes this account
of agency from a humanistic perspective that is built around the central
significance of the self. Foucault destabilized the dominant humanistic
assumption of agency in which individuals are assumed to be free and equal
citizens of democratic states, able to express their subjective will in the
marketplace of social relations. His erasure of this kind of subject cleared the
ground for the development of revised notions of subjectivity that are responsive
to discourse theory. It is important in building on this work to construct notions
of subjectivity carefully in order to avoid re-inscribing a humanistic agentic
subject. However, without a notion of agency it is hard to account for social
change, as Bernstein points out. In fact, Bernstein criticises existing theories of
cultural reproduction for not specifying the criteria by which agentic acts can be
shown to produce change (Bernstein, 1996, p. 30). He implies that such theories

lack plausibility without a theory of agency.
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Bronwyn Davies (1991) distinguishes her theory of agency from a
humanistic version that locates agency in a unified, rational identity possessed by
individuals as a product of normative socialization. From her perspective, agency
is inscribed as the experience of subjectivity that can be taken up in contradiction
to being positioned within dominant discourse. It is not unified or continuous but
fragmentary and ‘spoken into existence at any one moment.’ It is linked to the
constitution of a person as having desires and meanings and a voice that is made
legitimate and is héard, even as it goes beyond the given meanings. Agency is not

to be confused with autonomy and does not spring from the essence of the person.

Agency is never freedom from discursive constitution of the self but the
capacity to recognise that constitution and to resist, subvert and
change the discourses themselves.

(Davies, 1991, p. 51)

From this perspective, the individual social agent is necessarily decentred
from the central position it occupies in liberal humanist thought. It does not issue
forth in response to a self-actualizing tendency (Rogers, 1961) but finds itself in
conversation or dialogue, always in response to another. It is both passive and
active, as the source of the energy for meaning-making and articulation and as the
site onto which discourse is mapped. Chantale Mouffe stresses the plurality of the

contingent position of social agents in this way:

We can ... conceive of the social agent as constituted by an ensemble of
‘subject positions’ that can never be totally fixed in a closed system of
differences, constructed by a diversity of discourses, among which
there is no necessary relation, but a constant movement of over-
determination and displacement. The ‘identity’ of such a multiple and
contradictory subject is therefore always contingent and precarious,
temporarily fixed at the intersection of those subject positions and
dependent on specific forms of identification. It is therefore impossible
to speak of the social agent as if we were dealing with a unified,
homogeneous entity. We have rather to approach it as a plurality,
dependent on the various subject positions through which it is

constituted within various discursive formations.
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(Mouffe, 1992, p. 372).

Moulffe is stressing a sense of personal identity that accrues through
participation in multiple discursive contexts. It remains fragmentary,
contradictory and plural and resists what Bakhtin would call finalization. It is
only ever temporarily fixed. Like Bronwyn Davies, Mouffe theorises the person
in an ongoing relation with discourse, always reaching for a sense of identity
which Davies has suggested is achieved throu'gh recognising the effects of
discursive positioning and deliberately contradicting it.

The very complexity of life also produces innumerable moments that are
not rehearsed within discourse. While there are many recognisable patterns
within social interaction, there are always unique instances constantly arising in
which we are required to ‘make it up as we go along’ (Speedy, 2001). Dominant
discourse can be extended to exert control over such instances, but this control can
never be completely successful, because, as fast as the influence of dominant
discourse is spread, so do fresh gaps in its influence arise. Agency can, in some
circumstances, involve noticing what is unique about a particular conjuncture,
rather than what is patterned and generalisable, and responding to the uniqueness.

Agency can also involve borrowing from other discourses. The
possibilities of borrowing from other discourses are enhanced by the very
intertextual nature of discourse (Bakhtin, 1984; Kristeva, 1986). Intertextuality
refers to the property of texts to contain borrowed traces of other texts. These
borrowings may sometimes be overtly marked as originating elsewhere or they
may simply be incorporated unwittingly as part of the text. Thus relations are
established between texts, which may be relations of agreement, elaboration,
contradiction, etc. They are always, in a sense, historical relations since any new
text builds on other texts that are prior to it. In the process of the intertextual
influencing of one text by others, styles of language ‘intermingle to create and
transform meaning’ (Gee, 1999, p. 41).

The concept of intertextuality has been enjoined to account for processes
of overdetermination (Althusser, 1971) whereby large-scale orders of discourse
are woven together in almost inescapable, systematic webs of power. But
intertextuality also opens new possibilities for contradiction, if ideas for resistance
can be borrowed from some other known discursive context. An example exists

in the way the disability movement borrowed from the feminist critique of sexist
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language and developed a parallel analysis of disability discourse (Corker &
French, 1999.) Viewing something from within constructions borrowed from
another discourse, has the ability to ‘render something strange’ (White, 1991, p.
121) and to break up the comfortable dominance of what was otherwise taken-for-
granted.

Foucault made the point that the articulation of power through discourse
produces its own resistance. He argued that the very processes of domination and
the need for their constant reproduction admit their weakness and instability.
Power relations in their productive function produce categories of personhood that

can be expressed in the form of resistance.

As soon as there is a power relation, there is the possibility of
resistance. We are never trapped by power: we can always modify its

grip in determinate conditions and according to a precise strategy.
(Foucault, 1989, p. 153)

No discursive formation achieves total authority. Dominance is ‘always being
threatened, always needing to be restored’ (Laclau & Mouffe, 2001, p. 106). And
the existence of resistance creates options for the refusal of dominant discourse.
Agency is possible in the choices that must be made in this regard.

Bermnstein (1996, p. 44) sees ‘potential discursive gaps’ as arising between
the context-bound material base of practice and the more indirect world of
meaning in which it may be described. In this gap lies the potential for the
generation of alternative meanings, for the realisation of alternative relations
‘between the material and the immaterial’. It is, says Bernstein, the ‘site for the
unthinkable, the site of the impossible’ which is the meeting point of ‘order and
disorder, of coherence and incoherence’, of the ‘yet to be thought’ (Bernstein,
1996, p. 44). This site is a point of origin for the agentic act. It will be necessary
here to demonstrate that mediation can be such a site, if mediation is not to be
considered merely for its role in the reproduction of discursive power relations.

The concept of voice is often used in relation to agency. To have a voice,
to speak on one’s own behalf, can be equated with notions of active participation
in the creation of discourse. However, having an agentic voice is not as simple as

just opening one’s mouth to speak. Bakhtin (1981) shows how utterances can be
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double-voiced (see also Fairclough, 1992; Gee 1999) and so contain voicings that
the speaker did not authorise. He also stresses how the uses of words in any
utterance will contain echoes of many other contexts of usage, such that the voice
of the subject in any context is muted. For these reasons, it is not enough to
distinguish having a voice from silence or even from being silenced. It is
necessary for the articulation of a theory of agency to develop a concept of
speaking in ‘one’s own language’ (Fairclough, 1992).

Bemnstein suggests a starting point. He speaks of the processes of control
over the legitimacy of speaking and suggests the need to understand something of

such processes as part of the development of a voice. He puts it like this:

To know whose voice is speaking is the beginning of having one’s own

voice.

(Bernstein, 1996, p. 12)

Articulating a voice thus means beginning with recognition of what is going on in
a discursive field and being able to ‘make distinctions between contextual events
so as to manage a response’ (Chouliaraki & Fairclough, 1999, p. 117). This idea
of voice is does not automatically correspond with speaking. Rather it is
achieved, and achieved in a relational or discursive context. It is not so much a
constant state of being, but a repeated production in a variety of contexts.
Sometimes we achieve the possibility of agency in the face of dominating
discourse but we do not necessarily always do so. Nor do we necessarily carry a
sense of voice forward from one context to another.

Finally, there is a role for reflexivity in the constitution of agency. Human
beings have the ability to reflect on and to notice the process of production of
their own practices. We can produce representations of what we do as a part of
what we do (Chouliaraki & Fairclough, 1999). Such reflexivity is an important
foundation for the exercise of agency. Without the ability to reflect, we would be
more easily subjected by the constraining effects of social forces. Reflexive
awareness, or the ‘... ability to stand out of the flow of lived experience,
sometimes only momentarily, and to review the events of our lives from other
vantage points,” (White, 2001, p. 23) gives us the opportunity to act in
unpredictable ways. It enables us to alter, even subtly, the course of life that

colonizing discourses would determine for us. Even if we do not use these words
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to describe what we are doing, we can analyse just how we are being positioned in
our own or in others’ utterances and shift the basis of our responses.

For mediation, the concept of agency is important with regard to the
politics of meaning-making. If mediators can support both parties in a dispute to
be agents in the design of their ongoing relationship, then the chances of one
person dominating are minimised and the chances of real dialogue are enhanced.
As I have theorised the concept of agency, mediators should be alert to the
opportunities disputing parties take up in resistance to readymade positions in
dominant discourse. They should capitalise on such opportunities by inviting
people to give voice to their positions in the story of a conflict and also to be
reflexive about their own positioning. In the process, they should seek to
deliberately create a dialogical space in which multiple voices can be heard
without any of them coming to dominate. I shall go on to outline some
conversational methods that have these goals in mind. But first, there is one more

concept that is relevant to the creation of a context for mediation.

Recontextualising

‘Recontextualising’ is the final concept that I want to include in this
chapter. Its importance to this study lies in its relevance to the context of
professional conversations such as mediation. The concept of re-contextualising a
discursive formation in ways that bring about changes to social practices and even
to power relations is developed in the work of Bernstein (1996). He defines
recontextualisation as a ‘principle for appropriating other discourses and bringing
them into a special relation with each other for the purposes of their selective
transmission and acquisition’ (Bernstein, 1996, p. 183). His interest lies mainly in
ways that educational pedagogy can develop into a special kind of discourse that
has the potential to transform relations constructed within other discursive fields
(for example, discourse of social class). Pedagogic discourse moves other
discourses about. As they are relocated, social practices can be dislocated from
their social basis and reimagined. Hence recontextualising can be useful in the
production of social change.

For Bernstein’s purposes, the definition of pedagogy is a wide one that is
not confined to schooling. He takes ‘pedagogic practices’ to include

‘relationships between doctor and patient, relationships between psychiatrists and
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the so-called mentally ill, the relationships between architects and planners’ and
so on. In other words, ‘pedagogic practice’ describes lay-professional relations as
a ‘fundamental social context’ through which ‘cultural-reproduction-production
takes place.” It is clear then that, in these terms, mediation would be a
pedagogical practice.

The concept of recontextualisation has potential in mediation for
explaining the structuring aspects of discourse in a way that leaves them more
fluid than rigid. It also accounts for another way that agency can be exercised in
the face of the constitutive power of discourse. Bernstein specifies the
recontextualising principle as one which ‘selectively appropriates, relocates,
refocuses and relates other discourses to constitute its own order’ (Bernstein,
1996, p. 47). He insists that in the process of recontextualising dominant social
discourses (for example of social class, gender or race) through the discourse of
pedagogy, the discourses existing outside the school (for example) are not simply
reproduced intact but are always transformed in some way.

Bernstein’s proposal enhances the significance of what happens in
mediation. It suggests that dominant discourses at work in the production of a
relationship between disputing parties need not be simply reproduced in the
mediation conversation but may be recontextualised by it. For example, when
disputing parties tell a story in mediation of an angry and even abusive exchange
that has taken place between them, they often do not do so in a way that resembles
the original exchange. In the presence of the mediator they are far more polite
and respectful towards each other. They therefore position themselves differently
in relation to each other and in relation to the events of the previous angry
exchange. Meanings begin to shift in the process. A relationship is
recontextualised by being folded back on itself and events are revisited in a
different context. Discursive positioning shifts a little in the process. If mediators
take this possibility seriously, they can conceptualise their work as pedagogical
without having to be didactic. Their task is to create the kind of relational context
in which parties can feel comfortable enough to re-position themselves in the
mediation conversation so that a different story of relationship can go forward.

*k * *

Let me review the ground covered in this chapter. What I have sought to

achieve is a representation of the major conceptual and interpretive tools that will

inform this study. Iintend to use these concepts as prosthetic devices (in
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Shotter’s terms, see above) in the elaboration of the practice of narrative
mediation and also in the analysis of some pieces of conversation drawn from this
field of practice. The concepts used here have been selected out of those available
as those that seem to give the most promise for describing the articulation of a
practice.

I have sought also to locate my argument in a conversational tradition, in a
particular discourse about discourse. This discourse provides both foundation
stones and scaffolding for the edifice that I want to build.

Amongst the ideas I have explored, there is some sense of tension between
the structuring, shaping, constituting or determining effects of discourse on the
one hand and the possibilities for resistance or agency that grow out of the
indeterminacy, complexity and variability within discourse. I am not suggesting
that this tension is a dialectic that can be, even in theory, reduced to a synthesis.
Rather, it is a way of accounting for both the sense of coherence and stability in
the production of our personal-cultural-social world and for the sense of
instability that makes it possible to imagine social change.

Michael White’s formulation of this idea appeals for its simplicity. He
describes the tension between the constitutive power of discourse and the
unruliness of life as the possibility of ‘indeterminacy within determinacy’ (White,
2001, p. 28). Under this heading, he asserts his belief that there is never a ‘one-to-
one correspondence’ between ‘cultural knowledges and practices on the one hand
and life as it is lived on the other’. Such an idea would render people as too
passive and be disrespectful of their creative efforts. Discourse would then be
thought of in mechanistic ways as ‘inputs’ which produce predictable ‘outputs’.
White prefers an account of people’s relationship with culture and discourse that
casts them in the active, agentive roles of ‘performing acts of meaning’, ‘pulling
the materials of culture together’, ‘engaging with cultural modes of life and
thought’ and ‘expressing their knowleges of life’ (p. 28). The verbs here are
active.

These descriptions render possible the kind of professional practice that
can enhance possibilities for seeking out the ‘chaotic zone of indeterminacy or
uncertainty’ (Shotter, 1997, p. 345), for dwelling in it temporarily, and utilizing
indeterminacy to advantage. It is the place where dialogue happens, where things
remain unfinalized and where social change originates. Here, culture is

something being produced rather than a constraining straight jacket of

105



conventions (Rosaldo, 1993). Here too, history is often discontinuous (Mills,
1997, p. 26) rather than driven along a fixed trajectory in which discourses appear
arbitrary rather than overwhelmingly powerful. It will be necessary to turn to the
world of practice to do justice to the conceptual tools outlined in this chapter and
to show how we can wrest the prize of social change from the grasp of discourse.

These then are the bases from which I shall argue for a practice of
mediation that takes full account of the structuring effects of discourse but which
also makes use of the possibilities for promoting agency among the participants in
a mediation. It will be a practice that recontextualizes relations between
disputants in a mediation conversation, deconstructs the workings of discourse
behind people’s backs, invites them to reposition themselves in relation to
dominant discourse, and calls them into position as agents who are able to speak
on their own behalf. Before describing and illustrating this practice in more

detail, there are methodological considerations that I need to take into account.
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CHAPTER FOUR

Research Methodology

In this study I have so far-developed an account of discourse and positioning
theory that can serve as the basis for both a mediation practice and a research
approach to analyse conversation data. I now need to turn to the task of articulating a
mediation method informed by these ideas and then asking some questions of this
practice through researching it. This chapter will contain an account of the methods

used in the remainder of this study to pursue this objective.
Research Design

As outlined above in the introductory chapter, the emphasis in the design of
this research task was to study narrative mediation in a way that could be justified in
terms of its current stage of development. To subject it a full-scale outcome study is
premature given that it is still a fledgling approach to conflict resolution. Therefore
the method of study needed to match the developmental process and if possible
enhance the development of the approach, including its theoretical elaboration, rather
than subject it to evaluative scrutiny.

The emphasis in terms of research design is therefore on the close study of
some examples of the approach in action. The aim is to use the tools of research to
develop a richer account of this approach than has existed so far and to elucidate this
account through the use of positioning theory. As claimed in the introduction, I shall
be attempting to show how the analysis of discursive positioning contributes to the
development of a practice and to the research of that practice.

A broad scale study across hundreds of examples of such practice is not
possible since there do not exist a cadre of practitioners committed to embodying this
approach in their practice. For this reason alone, a broad survey approach would not
be possible. Nor would it benefit the process development of a newly articulated

practice as much as the close study of this process. The generation of data that can
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benefit the development of practice was the clear goal of this research exercise. It is
not ‘pure’ research aimed at developing psychological concepts per se. Nor, on the
other hand, is it principally an ecological study of the relation between a practice and
the community it is designed to benefit. Nor is it an evaluation study aimed at
demonstrating, for the benefit of funders and providers, the efficacy of a practice.

Given this avowedly developmental research purpose, I would contend that
there is no conflict of interest between my position as an advocate for narrative
mediation and my position as a researcher asking questions about its effects. I have
written elsewhere about narrative mediation (Winslade & Cotter, 1997; Winslade &
Monk, 2000; Winslade, Monk & Cotter, 1999) and cannot be considered an
independent observer of it. Even when I am commenting on a piece of conversation
drawn from an example of narrative mediation performed by someone else, it is
impossible for me to establish a position of impartiality. But if the research exercise
is itself avowedly partial to the development of a practice, if it is indeed openly
seeking to maximise the advantages of this practice and is using some research
methods to this end, then my position as researcher is not so questionable.

There are two role-played mediations that form the corpus around which the
rest of this study is organised. In the first of these, I shall include selected segments
of text from the course of a single interview to illustrate principles of narrative
mediation in action. This example of mediation is one in which I was the mediator. I
shall then use positioning theory to explain this example of practice and show how an
understanding of discursive positioning can enable a practitioner to work narratively
with people in dispute. The aim will be to show how discursive positioning is
implicated in the production of the ethics and the politics of practice with a particular
emphasis on how the mediator can make use of positioning theory. In the second
interview, Gerald Monk was the mediator. With this example, I shall take up the
position of researcher, analysing the discursive positioning in more detail. I shall
mount a discourse analysis of the text of this conversation. The aim here is to
demonstrate the explanatory power of positioning theory with regard to the shifts and
changes that people can make in conversation.

The methodology for these two exercises varies slightly. For the first
exercise, I am using text to describe and make sense of a practice. For the second

exercise, from the position of researcher, I want to ask many more questions of this
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practice. In order to ask these questions, I need to invoke a research tradition and
articulate the specific rigours of study that I shall deploy in order to claim the status
of research for this exercise. The rest of this chapter will outline the methods used for
these two different exercises. Ishall begin with the methodology for the explication
of practice and then in much greater detail describe the discourse analytic method that
will be used for researching this practice.

In the book I wrote with Gerald Monk (Winslade & Monk, 2000) on a
narrative perspective in mediation, we did introduce the concept of discursive
positioning but in this exercise I intend to take it further and expand the utility of this
idea. The method for doing so involved making recordings of two mediation
conversations in a narrative mode and turning them into text by transcribing the
conversation. In Chapters Six and Seven, I shall present selected segments of these
conversations along with commentary that seeks to make explicit the discursive

positioning that takes place.

Single Case Study Analysis

The research aspect to this study is based on the detailed analysis of a single
case study. There exists a tradition of such research in the therapy field dating back
to Freud’s analysis of Breuer’s treatment of Anna O (Russell, 1987). It is justified as
a basis for discourse analytic work by ten Have (1999) on the basis of the ‘emic’
perspective in social research and as a ‘specimen perspective’.

In the 1950s, Carl Rogers pioneered the use of the tape recorder as a research
tool in his early studies of therapists’ use of language. Since the 1980s, a research
tradition has grown up in the counselling field of ‘psychotherapy process research’
which uses various tools to study intensively the significant events in a counselling
session (Toukmanian & Rennie, 1992). Gale (1991) introduced the study of discourse
into this field when he used a conversation analysis method to analyse a single family
therapy session for a doctoral dissertation. This is the research tradition in which I
am seeking to stand. The data for a mediation session are comparable to those for a
therapy session. And Critical Discourse Analysis is a closely related variant of the

approach to conversation analysis that Gale employed.
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Balance Of Process And Outcomes

Another question that needs to be addressed with regard to research design
concerns the balance of research focus on process or outcomes. While this is a study
concerned with examining a practice in terms of its moment-by-moment effects and
is therefore in this sense an effectiveness study, it is also an attempt to stand clearly
outside the tradition of what has been called ‘black box’ outcome research (Patton,
1994). By this, I mean the kind of research that asks a question about the
effectiveness of a complex practice through a study of the endpoints reached at the
termination of the process. Such research approaches lead to the establishment of
summative judgments of the practice but shed little light on the elements of the
process that have produced these outcomes. Such approaches to the evaluation of the
effectiveness of mediations have been criticised in the mediation literature (Garcia,
2000; Dingwall 1986) for their failure to capture what actually happens in mediation.

Once again, the developmental focus of this study makes a process focus
more relevant at this stage of the evolution of narrative mediation. I wanted
formative judgments to take precedence over summative ones. The approach I am
using aims to both demonstrate and make sense of the detailed elements of practice
and to illuminate the micro-level effects of specific conversational moves, rather than
to be concerned with the overall outcome picture. In all likelihood, there will be a
relationship between the accumulation of micro-level effects and the massing of
overall effect, but this may not be a simple relationship. Certain practice elements
may be seen to have greater effect than others and the differential effects that the
research illuminates may not always equate with what the practitioner expected or
intended. Therefore, what I needed to do was to produce data for analysis that could

represent the practice of narrative mediation.

Producing Text For Analysis

Since I am talking about a complex conversational practice it is clear that such

a process can best be represented by pieces of text. The major methodological
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questions concerned how to produce such text. Mediation conversations are more
difficult from which to get recordings for transcription than are counselling
conversations, because of the need to secure informed consent from people who are
in conflict and therefore not in positions where they are easily trusting of each other.
As a result, there is a tradition within mediation research of using role-played
scenarios for the recording of mediation conversations for teaching and analytical
purposes (for example, Association of Family Mediators, 1989; Gale, Mowery,
Herrman, & Hollett, 2002; Menkel-Meadow, 1994; Pope & Bush, 2000). I chose to
work within this mode of data collection and to set up two role-played mediation
scenarios that were recorded and transcribed.

There are limitations to the value of a role-play in representing what happens
in a ‘live’ mediation. Participants role-playing disputing parties do not have a history
of living with a conflict and can therefore find themselves either overplaying or
underplaying the difficulty of the conflict. Role-players can introduce details that
contradict what other participants have said as a result of the need to invent things
along the way rather than drawing on actual memory. Role-players who do not have
personal experience of, say, a divorce may not represent accurately the legal steps
(for example) that people need to go through in such a context. And the method
always leaves the process open to criticism that it would not be like this in ‘real life’.

However, Don Mixon (1974) defends the use of role-plays as a legitimate and
flexible research tool which is ‘particularly well-adapted to the systematic exploration
of social episodes’ (p. 84). He argues that there are many occasions where more
information can be generated by the use of role-plays than is possible from ‘real’ life.
A defence of the use of role-played mediation can also be made on the basis of
discourse theory. When people find themselves in particular conjunctures, such as
custody battles, they can be expected to construct their personal positions and their
position calls of each other from the available discourses that are extant in their
cultural worlds. Such discourses are known to us, both as participants in the language
games that constitute custody disputes and as role-players who are temporarily
entering into such language games without having to live them out in an ongoing
way. I believe this accounts for the phenomenon that has been noticeable on several
occasions where I have shown in teaching contexts the videotapes of the role-played

mediations used in this dissertation. People regularly comment that the rolepaying
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was so ‘real’ that it was hard to believe that it was a role-play. I would argue that it
appears this way because the discourse that the role-players call on is ‘real’. It has a
real life in the cultural and linguistic worlds that the role-players are familiar with and
therefore they can draw on this knowledge as they play the role. They do not even
have to have shared in the exact experience of the people they are role-playing to
know how to speak themselves into the discursive positions of the role-play. Perhaps
it can be said that in ‘real’ life we are always role-playing anyway, in the sense that
we are constructing our responses out of discourse rather than inventing them for the
first time.

On these grounds then, I argue that the role-playing of a mediation offers a
reasonable representation of what might be expected to happen in a ‘real life’
mediation conversation. There are some things, though, that analysing a role-played
conversation does not make available for study. One of these is the relationship
between what happens in the mediation conversation and the performance of meaning
in ongoing life after the conversation around the words exchanged in the role-play.
Study of this contextual influence is not possible and therefore it is necessary to
acknowledge this as a limit to this study. However, given that my main purpose in
this exercise was the elaboration of a practice and a micro-study of the moment-by-
moment positionings and re-positionings that take place in response to this practice, I
decided that the wider contextual perspective was not crucial to my current purpose.

The other side of the coin is that role-play does offer some unique possibilities
for research purposes that are not so easily available in ‘real’ conversations. After the
completion of the role-play, as the participants are debriefing, and later on further
reflection, the role-players can be asked to comment on their experience of the
process. Since they are no longer committed to the content of the conversation they
are perhaps freer to comment on the process issues, particularly on how the
mediator’s responses positioned them. This unique perspective for comment
provides an added source of data and can be seen as an advantage of the use of role-

play over the recording of ‘real’ mediations.
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Rigour In Qualitative Data Analysis

Since this study employs a modified version of a qualitative research
methodology, namely critical discourse analysis (I shall outline this approach below),
it is useful to articulate an account of the methodological rigour of the procedures
used. These procedures will be discussed in relation to the established criteria for
rigour that exist in literature about such methods.

One such attempt to establish some criteria for rigour in a qualitative study
was laid down by Banister, Burman, Parker, Taylor and Tindall (1994). Their
concern was to suggest how researchers can work ‘interpretatively within the
methodological horrors’ of a reflexive science like psychology and ‘transform them
into methodological virtues’ (p.10). They suggest three broad areas in relation to
which a research exercise of merit should give account of itself: a) indexicality, b)
inconcludability and c) reflexivity. I propose to use these three terms as a starting
point for, on the one hand, explaining and justifying my research methods, and on the
other hand being transparent about things that may be the basis of methodological

criticism of this piece of research.

Indexicality

Indexicality refers to the ‘problem’ (as it is conceived in conventional positivist
accounts of research methodology) of ecological validity. The meaning of all actions
and all discourse needs to be indexed to, or held accountable to, the particular
contextual features of its occurrence. Since no two contexts can be considered
identical, the question arises as to the validity of using any research findings to
explain occurrences of the phenomenon studied in other contexts. In qualitative
research, this ‘problem’ is addressed by removing the separation of the activities of
theorizing and of empirical testing (Banister et al., 1994, p. 10). Each piece of
qualitative research work needs to be theorized and each piece of theorizing must in
turn be related to the empirical context out of which it arises.

What this means in practice is that for a particular piece of qualitative

research, the extent to which the research can be said to relate to ‘real life’ refers to
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the extent to which the meanings that the researcher imposes are made explicit and
are made subject to interpretation from others involved in the study. Rigour here is
based on ecological specificity rather than on generalisable replicability. Questions
that might be asked include:
- Has the study been done with the informants rather than against them?
- Have the interests and influence of the researcher been made explicit and
accountable to the participants?
- Have the participants been accorded the right to speak in the research approach?
Let me address these questions in relation to this research exercise. For the
piece of transcript to be analysed in this study, the ‘problem’ being studied could be
expressed as, ‘What does narrative mediation look like in practice and what effects
does it have at the micro-level of the ongoing production of discursive positions?’
The contexts to which it might be indexed are therefore the contexts in which the
role-players took part in the role-play, including the mediator. Let me outline the
process by which such issues were attended to.

I met with the role-play participants for twenty minutes before the videotape
recording began when Gerald Monk was the mediator. For the exercise in which I
was the mediator, Gerald met with the role-play participants in the same way. In
these meetings, we asked the participants a series of questions to help them take on
the roles they were playing (see Chapter Seven for these questions). After the
recording of the role-played mediation was complete, I spoke with the role-players
again and recorded their comments on the experience of the conversation. In this
conversation, I was interested in their comments on the work done by Gerald as
mediator. I was endeavouring to avoid using them as research subjects in an
objectifying way and giving them an opportunity to participate in some first-level
theorizing about the exercise. Their comments are included alongside the transcript
in Chapter Seven.

Once I had transcribed the role-play, I asked Gerald as the mediator to read
through the transcript and give me any comments he would like to make about his
intentions in the interview. In other words, he was asked to participate in the process
of theorizing on his own work before I undertook the task of making sense of the
conversation. After I had written a draft of my analysis of the role-played

conversation, | again sent this to all the participants for them to comment on. My
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interest was again to treat them as participants in the exercise with a valuable
perspective to offer, rather than to separate them off as research subjects who were
not needed for comment. I was also seeking to make my own conclusions
accountable to those of the participants.

These are the bases on which the study lays claim to relevance as an example of
mediation work. It is not on the basis of a representative sample of mediation
participants but on the basis that the participants who took part had ample opportunity
to comment on how the experience was relevant to them. Gerald Monk, for example,

commented that he was happy with the transcript as a representation of his work.

Inconcludability

Positivist research methods seek to build generalised conclusions on the
validity of the data gathered, based on the success of the efforts to control outside
factors from influencing the research results. Qualitative researchers claim, however,
that there is always a gap between the meanings that appear in the data and the
meanings that get concluded in research reports and that claims to have ‘discovered’
psychological facts are at heart rhetorical claims (Banister et al., 1994, p. 12). Itisin
this gap that qualitative research methods seek to operate, trading back and forth in
meanings between researchers and participants, rather than keeping the two separate.
Qualitative research data is thought to be more fluid and unstable as a foundation for
reaching conclusions that can be carried into other contexts than are the generalised
conclusions made from the quantitative analysis of data from a large sample of
participants. But there is a trade-off here between the more meaningful commentary
possible through qualitative research and more generalisable conclusions made
possible through quantitative methods (Patton, 1994). Quantitative research methods
also have limitations with regard to generalisability because, in order to develop
universal enough concepts for generalisable purposes, context sensitivity is often
sacrificed. Qualitative researchers (including discourse analysts) can lay claim to
some advantages for their approaches with regard to explanatory power from small
samples or from single case studies (Banister et al., 1994, p.12). But they are also
advised to clearly state the reasons for making a particular selection of research
informants (Banister et al., 1994, p.13). And they should accept the provisional

nature of research findings, even within a context, let alone across multiple contexts.
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Again, let me use the concept of inconcludability as a basis for describing my
own choice of research method. Since my aim was to produce a detailed account of,
and a demonstration of, mediation practice, rather than, say, an account of
participants’ experience of the ongoing effects of such practice, generalisable
conclusions on the experience of the parties to the dispute was not at issue. If
anything might be hoped to be generalisable, it would be the mediator’s practice.
However, a range of mediators using comparable practices does not exist. Nor has
the kind of practice being demonstrated here stabilised into a sufficiently consistent
practice that it could be reproduced in range of contexts. Hence, the emphasis clearly
needed to be on the detailed analysis of a narrow range of practice with a view to
articulating and interpreting it more fully than has been achieved so far. Therefore, in
the choice between close and detailed analysis that is less generalisable, and less
detailed analysis of data that is more generalisable because it originates from a wide
cross-section of contexts, I chose the former. My hope would be that this account of
the practice of narrative mediation would achieve a stronger position from which to
claim generalisability through the eventual accumulation of a series of such practice
examples. In the meantime, no strong claims can be made even that the principles of
this practice demonstrated here in relation to an issue of child custody can be
generalised to contexts such as mediation in, say, employment disputes, or restorative

justice contexts, or business settlements, or international conflicts.

Reflexivity

Reflexivity is a concept used in research to address the issue of objectivity.
The desire to be objective can be thought of as the desire for the research results to
reflect more than just the preconceptions of the researcher. It is traditionally thought
of in positivist research as opposite to subjectivity. Researchers have sought to
remove subjectivity from their results through a variety of procedures designed to
separate the subject of the researcher from the object of the study. These procedures
are variously criticised by qualitative researchers as failing or as dishonest (Banister
et al., 1994, p.13). Qualitative research, on the other hand, frequently does not make
the same claim to objectivity. Its credibility stands on a different formulation of the
relationship between the subjective and the objective. Subjectivity is seen as a

resource and a research exercise must examine and make explicit the position of the
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researcher in relation to the research. Such positions can then be examined by other
research participants, whose opinions can be treated as valued resources rather than
screened out. Credibility is established through the transparency of the researcher’s
position and through the inclusion of multiple perspectives rather than through the
construction of a singular objective position. From this perspective, a research
exercise need never be regarded as neutral in its effects. Studying something will
always change it and qualitative researchers seek to celebrate this fact rather than
conceive of it as a methodological limitation.

Once again, let me apply this principle to the research exercise that I have
undertaken. Some degree of objectivity was aimed at in this study in the following
ways. I did seek to make a conversation into an object of study through the use of
recording and transcription techniques. The conversation was recorded on videotape
and was also audiotaped at the same time. The recordings were then used to make a
written transcription that became the object of study. Thus, while subjective
judgments necessarily came into play in the process of transcription, the data to be
analysed was not simply a subjective account constructed from memory of what
happened in the conversation. It could be referred to by all participants in the process
and by subsequent readers of my analysis. The analysis was undertaken by asking
some questions of the text and generating some interpretations based on the
theoretical concepts already outlined. Where multiple interpretations seem possible
these are included. Meanings made by the participants in response to the transcripts
and to my commentary are included where these are available.

However, a transcription does not illuminate a practice without interpretation
and meaning-making. Interpretative analysis was necessary before the data could be
of value. As indicated above, I sought to be reflexive about the analysis by including
the participants in the process of generating interpretations. Since discourse is a
shared commodity generated in social contexts, its interpretation is also best shared in
such contexts. My own discursive emphasis would not always be the same as others.
Therefore, I also gave the analysis I had written to a series of other selected
commentators and asked for their subjective comments in relation to my
interpretations. Their comments are included in Chapter Seven as other possible

interpretations of the work being done by discourse in this conversation.
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Data Collection And Text Generation Procedures

In this section [ shall move from the general research design issues to a

description of the procedures used for collecting data and generating text for analysis.

Scenario One

The scenario used in the first role-play was selected from some scenarios
suggested by students in a mediation class as representative of the kinds of disputes
that were typical in their work or in their experience. An instance of family
mediation around the care of a child was chosen because this is a major domain in
which mediation is practised in New Zealand and elsewhere. The particular case
chosen also had an extra dimension to it. It involved a gay man who had made an
arrangement for a woman to carry a child for him. After carrying the child, the
woman had decided that she did not want to give the child up to the man and his
partner. This scenario seemed to offer the opportunity to make explicit some of the
discursive effects in people’s lives of normalised notions of family. How people
position themselves and each other in relation to such discursive influences would, I
hoped, show the work being done by such influences in many other contexts as well.

The scenario that was given to the role-players is reproduced in Chapter Five.

Scenario Two

The scenario to be used in the second role-play was also generated by
adapting a scenario that was suggested by students in a mediation class as
representative of the kinds of issues they had come across in practice. The scenario
used was chosen because it represented the kind of child custody issue that features
commonly in divorce mediation, still one of the most frequent areas of practice for
professional mediators. The scenario also had some added dimensions. It was about a
conflict between a grandmother and a father after the death of a mother. The role-
play participants had a say in choosing this scenario over an alternative possibility
and they mentioned in doing so that it was one in which they felt they could call on

enough personal experience to be able to play the role. For example, Jackie, who
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played the grandmother, referred to her own experience of being a grandmother as a

resource for playing this role.

Participants

I was the mediator in the first role-play. The disputing parties were role-played
by two students in the school counseling programme at San Diego State University
named Andrew and Melissa. They volunteered to participate in this exercise in
response to a request in their class from Gerald Monk. Both identify culturally as
Latino/Latina and are in the late twenties. They did know each other before the role-
play.

Gerald Monk was recruited to be the mediator in the second role-play. As my co-
author in a book about narrative mediation he could be expected to provide an
example of the practice of this work that was recognisable as a narrative mediation
approach.

Gerald recruited two colleagues from San Diego State University who
volunteered to be the role-players in the mediation scenario. Neither is involved in
teaching mediation, but one does teach family therapy and the other teaches
multicultural issues for students in the school counselling programme. They were
given the role-play scenario the day before the recording of the mediation. Both
participants are university teachers and therefore well educated and articulate. Jackie
is African-American and Craig is Anglo-American, and this racial difference emerged
as a factor in their adaptation of the scenario. Gerald did have a collegial relationship
with each of the role-players prior to the role-play although they each did not know

each other beforehand, except by sight.

The Recording

The role-played mediations were recorded on videotape by two cameras
provided by the audio-visual department of San Diego State University and later
edited onto one tape by them. It was also audiotaped at the same time. The recording
was made on the 19" of July, 2001, at San Diego State University in California. The
entire session lasted fifty-five minutes. I was present in the room during the

recording of the role-play, as were two production crew members who were working
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the cameras. The presence of three other people in the room no doubt affected the
conversation and rendered it less similar to what might happen in a ‘real’ mediation.
The role-played nature of the interaction and the recording process itself also made
the conversation differ in some ways from a more naturally occurring interaction as
‘would take place without research observation’ (ten Have, 1999, p. 49). For the sake
of video quality, the participants were required to sit in closer proximity than they
would in other contexts so that the camera operators could get them all in shot at the
same time. They were also required to sit facing out towards an imaginary audience
rather than facing each other more naturally. No doubt these factors had a shaping
influence on the conversation, although it is hard to measure exactly how. At one
point in the course of the recording the production crew called a brief halt to the
conversation for one minute while a videotape change was made.

Nevertheless, the conversation recorded largely resembled the kind of
conversation that might conceivably occur in a naturally occurring mediation. It was
representative of a genre of conversation between a professional mediator and two lay

persons. It differs from an interview made for research purposes.

The Transcription

The transcription was made by me as the researcher rather than treated as a
mechanical activity that could be completed with secretarial help. This decision was
made on the basis of advice from various writers on discourse analysis who stress the
value of close listening to the dialogue by researchers in order to hear and understand
what was said (Gale, 1991; ten Have, 1999; Potter & Wetherell, 1987). The process
of listening to a tape and rendering a version of that in writing is a process that
involves discursive construction and interpretation (Fairclough, 1992; Gee, 1999) and
is the first step in the process of discourse analysis.

Repeated listenings to the audiotape were necessary in order to develop the
written construction of the conversation and on each hearing extra dimensions to the
conversation were added. The first hearing was done with the videotape and the
entire conversation was listened to without pausing. The next three listenings
concentrated mainly on the transcription of words. Small segments of tape were

played several times and the words used were written down. The next run-through
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concentrated on picking up words that were missed at first. Then the following two
listenings focused on the pauses (voiced and unvoiced) between the words, the
stresses and tone shifts, the laughs, the sighs and the intakes of breath.

After a series of listenings to the audiotape, the videotape was also studied.
The extra visual cues produced a number of different interpretations of expressions
used and allowed for the inclusion of more paralinguistic communication features that
were useful for micro-analysis. These features could not be exhaustively represented
without interfering with the readability of the transcript but I sought to include what I
interpreted as major head nods, body gestures, shifts of gaze and shifts in body
position. Of particular importance was at whom each participant was looking while
speaking. In all, over forty hours of time were spent listening to and transcribing the
tapes. An ordinary cassette tape recorder and video recorder were used for these

purposes.

Transcription Conventions
Since transcription from an oral recording to a written text always involves

some degree of translation and the ‘idealization of speech in terms of the standard
language’ (ten Have, 1999, p. 81), it is necessary to explain the conventions adopted
in this translation. My concerns were, on the one hand, to preserve the spoken quality
of the language, and, on the other hand, to render it easily readable. Ten Have
advises that, ‘one should adapt one’s transcription style to one’s purpose and
audience’ (ten Have, 1999, p. 82). A key decision I made was to keep in mind -
professional mediators as the primary audience who might want to read the transcript,
rather than to focus on the production of a transcript that would provide the richest
value to linguists interested in the study of conversational phenomena. Working from
this premise, I decided to develop my own adaptation of the transcription conventions
advocated in the literature on discourse analysis (Fairclough, 1992, Sacks, Schegloff
& Jefferson, 1974). I made the following decisions:
1. On the basis of Bakhtin’s theory of the utterance (see Chapter Three) I decided to

use the beginning and the end of an utterance rather than the sentence as it occurs

in written modes as the organizing units of language. Capital letters and full stops

are therefore used to denote the beginnings and ends of utterances (some would
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call these turn construction units, ten Have, 1999, p. 90). Within an utterance,
pauses such as might be represented by the end of a sentence are designated with
two dots (..).

Words spoken by the participants were represented largely in standard spellings
rather than making an attempt to represent them phonetically. Accents and
dialects were not considered crucial features of what needed to be studied in this
exercise. The reasoning here was that making a greater attempt to show how
something was said rather than simply what was said would impede too much the
flow of reading for the target audience. Neither did I want to risk portraying
participants in the role-play as stupid or sloppy (ten Have, 1999).

Pauses were represented with dots (...) and the length of such pauses was
estimated rather than measured. Precise measurement of pause length (e.g.
[0.5secs]) was not considered crucial enough to the meanings over a lengthy
conversation to warrant the effort of measurement. It would also provide a
further unnecessary impediment to the reading flow. Instead, length of pauses
was indicated roughly by the number of dots, with more dots for longer pauses
(.....) and fewer dots for shorter ones (..).

Voiced pauses (um, ah, er) were treated as pauses and rendered with dots (...)
rather than transcribed as words. This was also a decision made with an eye to
privileging readability over linguistic accuracy.

Paralinguistic features were written in brackets in italics (laughs, Alan nods, looks
at Theresa). Relevant visual phenomena from the videotape were treated in the
same way.

Inaudible sounds or words were represented by brackets and the word inaudible
written in italics in the brackets.

The common convention of marking overlapping by using square brackets was
not employed. I decided that this convention was not commonly enough in use to
be easily picked up by mediators reading this transcript and did not want to
require mediators to learn the convention as a pre-requisite for easy readability.
As it happened, the conversation had a measured reflective pace to it and
overlapping did not feature highly. Where it does happen and seemed important I
have used the more cumbersome, but easier to read, method of referring to it in

full in brackets and italics.
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8. Where the meaning of a word or expression depended in its spoken rendition on
emphasis conveyed through increased volume, capital letters are used to indicate
this. Simple stresses on particular words were rendered by underlining.

9. Intonation was a linguistic feature that I decided to leave aside for the purposes of
my analysis.

10. The transciption was formatted according to the vertical rather than partiture

system (ten Have, 1999, p. 89), again for reasons of easy readability.

Discourse Analysis

After the production of a piece of text for study, an approach to its analysis
and interpretation needs to be articulated. First, I shall discuss the general nature and
purposes of critical discourse analysis before outlining the specific methods of
analysis to be used in this study. I shall also locate the approach that I am using here
in relation to the existing literature on discourse analysis.

The first general point that can be made is that discourse analysis has
developed not just as a way of thinking about the social world but as a specific
research approach. It has been developed into a tool of inquiry which takes
advantage of the concept of discourse and uses it as a ‘thinking device’ (Gee, 1999, p.
53). It can be used to study systematically different ways of talking or writing ‘so
that we can understand them better’ (Parker, 1992, p. 5). In order to do so, it is
necessary to take pieces of discourse and turn them into objects of study. Discourse
analysis, according to discourse theory, is not a neutral process. Rather, it constructs
objects (discourses) in the process of representing them. In Bernstein’s terms (see
Chapter Three) discourse analysis recontextualizes pieces of discourse.

Discourse analysis has been the subject of discussion by various writers. It is
first of all a process of studying language-in-use rather than language itself (Gee,
1997). This means that the emphasis in discourse analysis needs to be on the
relationship between social contexts and linguistic elements in their communicative
functions rather than on either the abstracted structure of language or the abstracted
structure of the social. Thus the very use of discourse analysis amounts to the taking

of a position on the nature of this relationship between discourse and the social. This
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position rejects the possibility of constructing either the social or discourse as discrete
objects of study in themselves.

On this basis, a range of emphases can be found within the field of discourse
analysis. There is little consensus to be drawn from. Rather, there is a literature of
exploration and development and sometimes of debate and disagreement. Some of
these differences relate to the diverse disciplinary backgrounds in which discourse
analysts are located (sociology, linguistics, cultural studies, social psychology,
literary criticism). More linguistically-oriented discourse analysts are inclined to
emphasise regularities and patterns in language use in relation to linguistic context,
genre, topic, and participant relationships (for example, Nunan, 1993), often
following the principles of Garfinkel’s (1967) ethnomethodology as developed into
‘Conversation Analysis’ (CA) (by Sacks, 1995; Schegloff and Sacks, 1973).
Discourse analysts with more of a bent towards social theory and the facilitation of
social change have clustered under the banner of ‘Critical Discourse Analysis’ (CDA)
especially as championed by Burman and Parker (1993), Billig (1998), Chouliaraki
and Fairclough (1999), Fairclough (1992) and Parker (1992). These approaches start

from the assumptions represented by Bernstein in this way:

The text is the form of the social relationship made visible, palpable, material.

(Bernstein, 1990, p. 17)

It is the text that becomes the object of study for discourse analysis. However, the
interest for critical discourse analysts is not in the linguistic elements of the text in
themselves, so much as in the social relations being constituted and the agents
endowed and authorised in and through the text. Fairclough bases his argument for
textually-oriented discourse analysis on Foucault’s approach to discourse but he also
expresses disappointment in Foucault for largely ignoring the detailed ‘discursive and
linguistic analysis of real texts’ (Fairclough, 1992, p. 56) resulting in a neglect of the
specificities of practice, particularly practices of resistance to the operations of power.
The merits and problems of Critical Discourse Analysis have been debated in
recent literature (Chouliaraki & Fairclough, 1999; Billig & Schegloff, 1999;
Schegloff, 1997; 1998; Wetherell, 1998) and some points of issue have been thrown

up that deserve attention in the articulation of method.
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Schegloff (1997), arguing for the ethnomethodological tradition of
conversation analysis, has made a series of critiques of work done by critical
discourse analysts. In the process he sparked off an energetic debate about approaches
to discourse analysis. [ take seriously his desire to privilege the straightforward
intentions of participants in a conversation. As discourse users, they are attempting to
achieve something and they know best what they are trying to achieve. I have
already mentioned how a similar point is made by Linehan and McCarthy (2000). It
is possible for critical discourse analysts to treat people as chaff blown about in the
winds of discourse with little emphasis on their intentions or agency. Heeding
Schegloff’s concern is necessary if we are not to slip back into classical Marxist
assumptions of ‘false consciousness’ when describing participants’ intentions, while
we as discourse analysts claim the high ground of being able to see the underlying
truth. So the approach to discourse analysis I want to use here needs to include a
focus on the intentions of participants with regard to the discourse they are immersed
in.

However, it is a different thing to suggest, as Schegloff seems to, that
discourse analysis should adopt the rigorous disciplinary position of only analysing
the social elements of discourse that are actually made relevant by the participants in
the text being analysed. For example, he might argue that the construction of gender
identity in discourse should not be analysed unless the conversation participants in
some way make reference to their own consciousness of gender discourse at work.
Schegloff is concerned with what he sees as the tendency of critical discourse
analysts to approach texts with a set of ideological predilections in mind which then
get mapped onto the conversation without making them available to influence from
the data.

This limitation does not take adequate account of the complexity of discursive
influences, some of which participants in a conversation will be consciously
responding to and some of which will fall outside of their consciousness as taken-for-
granted understandings of how the world is. I see no reason why careful analysis
might not render understandable to participants aspects of what they have to say that
were not present in their consciousness at the time. If we take seriously Bakhtin’s
notion that every word used contains traces of other uses and Foucault’s accounts of

the dominance of certain discourses in the background systems of meaning, without
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which participants’ utterances would not make sense, then an analysis of conversation
that leaves out the relationship between a discursive usage and the wider social
context will be severely limited.

These arguments have also been made in various responses to Schegloff’s
comments. Wetherell (1998) insists on the importance of the ‘imbrication of
discourse, power and subjectification’ (p. 388). She cites Laclau and Mouffe’s
descriptions of ‘nodal points’, ‘discursive clumps’and ‘ensembles’ which achieve
relative stability for long periods of time and which provide the ‘argumentative
fabric’ (p. 393) from which conversational participants fashion signification and
construct social realities. These discourse features are often so implicit that they
scarcely feature in the immediate intentions of participants in a conversation.
Discourse analysis does need to take account of how conversational participants’
utterances make sense and this means that it needs to explore the complexities of the
relationship between specific utterances and background orders of discourse.

Billig (1999) points out that this task is not only necessary but also
unavoidable. He goes further than Wetherell in taking Schegloff to task and points to
some of the common concepts used in conversational analysis (turn-taking, repair,
etc) that he claims can also be seen as preconceptions imposed on participants’
intentions. Reflexive attention to the researcher’s preconceptions is always necessary.
Billig goes too far though and in the end appears to justify some of Schegloff’s
concerns. His choice of one example to attack Schegloff with is worth noting in
passing. He suggests that even the selection of names to use in a transcript is a
political choice. By way of illustration, he describes a hypothetical analysis of a
conversation about rape or abuse and suggests that it would be preferable to identify
the participants in the transcript as ‘rapist’ and ‘victim’ in preference to using their
names. However, such a move would make Schegloff’s criticisms appear justified.
To be sure it conveys an enthusiasm for a political analysis. But it also totalises and
objectifies people’s identities and appears to use them as pawns in the analyst’s
agenda. The example is objected to strongly by Schegloff and the whole debate is
somewhat sidetracked by a spurious (not to say nonexistent) example.

Chouliaraki and Fairclough (1999) help us get the debate back on track in
their response to these issues. They argue that it is inevitable that discourse analysts

will be ‘operating in theoretical practices whose concerns are different from the

126



practical concerns of people as participants’ (p. 7). Therefore, of course it will happen
that the analyst’s preoccupations will be brought to bear upon the discursive text.
That is to be expected and is no fault. Chouliaraki and Fairclough therefore argue that
a technical or formal analysis that excludes the theoretical preoccupations of the
researcher is not possible anyway (Wetherell, 1998, makes a similar point). But
Chouliaraki and Fairclough still emphasise Schegloff’s prime concern, which is that a
discourse analysis needs to remain answerable to the text.

Another argument against Schegloff’s stance is advanced by Wendy Drewery
(2002). She points out that the conversation analysis approach Schegloff is
recommending leads to a focus on the detail of the text to the extent that it is cut off
from the overall context of the conversation, let alone from the context of the
relationship outside the recorded text. She advocates studying the relationship
between texts and the contexts of the lives of persons who participate in them rather
than focussing solely on what is in the text. As Vivien Burr argues, this approach
makes it easier to ‘harness such analytic work for the purposes of personal and social
change’ (Burr, 1998, p. 21).

My own preference in all this is for the wider, more interpretive focus of the
Critical Discourse Analysis perspective over the more formal and technical linguistic
analysis of Conversation Analysis. This preference relates to two concerns. The first
is that the influence of discursive relations, and more specifically power relations, in
the content of conversation appears more salient to me than the Conversation
Analysts make evident. Like Wetherell (1998), I am also not convinced that it is
possible to do a technical linguistic analysis first and a social analysis later.

My second concern relates to the intended audience of this study. This study
aims to use discourse analysis to speak first to those interested in the practice of
mediation rather than to those interested in the practice of either linguistic analysis or
social psychology. To the extent that such readers might be served by an introduction
to the technical aspects of discourse analysis I am prepared to use these, but not to the
extent of having them wade through material of little applied relevance to practice.
On the other hand, professional mediators can be assumed to have an interest in the
deconstruction of background discourses at work in conversation for its potential
practical value rather than for an academic interest in the study of discourse. This

concern about practice leads me to be interested in more than how people work up
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identity claims in texts. Narrative mediators are concerned with how people can
make identity shifts in their lives in the context of conflict situations.

Moreover, the approach to mediation that I am about to outline, itself
consciously and directly draws on the same poststructuralist social analysis that
Critical Discourse Analysis draws from. The congruence of epistemological
perspectives between the research methods and the mediation approach can only be
advantageous for the purposes of this study.

This is not to say that there is not still much to be gained from Conversation
Analysis. Critical Discourse Analysts have included in their work many of the
practices developed by Conversation Analysts (see Fairclough, 1992; Parker, 1992).
Schegloff’s call for attention to the detail of the text is important, as is his concern for
the intentions of the participants in a conversation. The kind of analysis [ am aiming
at should provide insights into the text that go beyond mere description, but this
should not be the kind of insight that sets out to prove the naivete or shallowness of
participants. It should be the kind of insight that participants can, potentially at least,
find helpful in understanding their own discursive positions. It should promote their
chances of taking up agentic positions in future conversations.

Such a study requires a combination of both micro-analysis and macro-
analysis, a concentration on the detail of textual emphasis and on the broad scale
orders of discourse (Fairclough, 1992). I now shall address the specifics of doing
discourse analysis from a Critical Discourse Analysis perspective.

Since there are a range of approaches to discourse analysis, it is not surprising
that there have been a series of calls to resist the development of a formulaic method
that could be established as a convention for repeated use (Billig, Condor, Edwards,
Gane, Middleton & Ridley, 1988; Parker 1992; Potter & Wetherell, 1987). Such a
formula would tie discourse analysis down but it would also make it contextually less
responsive. Discourse analysis, particularly critical discourse analysis, stands upon
the principle of analysing text in relation to the context of its creation and in reflexive
relation to the contextual purposes of the research. There is a desire to keep the
method fluid enough to be moulded by contextual demands, and a resistance to
hardening it into a singular approach. That would lead to a greater degree of

abstraction and objectification.
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At the same time, there have been calls for development of greater consensus
over what can be understood as discourse analysis (van Dijk, 1997a; 1997b). Van
Dijk argues that the consensus should establish how discourse analysis amounts to
more than ‘simply citing or paraphrasing selected fragments of text’ and also more
than ‘mere commentary on text and talk’ (van Dijk, 1997a, p. 6). As editor of the
journal Discourse and Society, which is dedicated to publishing discourse analysis
examples and leading the way in the development of the research approach, he called

for:

... details of structures and strategies in terms of conceptual devices that
produce novel and interesting insights in talk, in its interactional

accomplishments, or in its contextual or societal conditions and functions.

(van Dijk, 1997, p. 6)

He implies that such methods are not as yet available and will only become available
through the ‘doing of more discourse analysis and in the process developing new
ideas, concepts and theories about our own practices.” Van Dijk (1997b) also
laments the state of discourse analytic research for its lack of applied value, despite
its disavowal of schism between 'pure' and 'applied' scholarship as ‘bad for both’ (p.
451). He remarks on the articles he receives for publication as editor of Discourse
and Society that they mostly ‘remain severed from practical applications’ (p. 452).

The last point leads into the relevance of discourse analysis as a research
method to this particular study. My focus here is on the study of an ‘applied’
practice. Itis also a study about the facilitation of change. Hence my interest lies
less in the linguistic study of conversation than in the social usefulness of particular
forms of conversation. Or to put it another way, I am not so interested in studying
how identity accounts work within the text, so much as in the relevance of these
accounts to possible changes in people’s lives. Moreover, I deem the critical
discourse analysis interest in power relations to be an important focus of discourse
analysis and hence I choose to locate this study in this tradition more than in that of
conversation analysis.

Fairclough (1992) has laid out an agenda for discourse analysis that can serve

as a guide for the practice of discourse analysis as I am using it. He specifies four
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conditions for distinguishing a critical discourse analysis approach. The first is that it
would need to maintain a multidimensional focus and relate detailed properties of
texts to social practices and to social change. Secondly, it would need to be a multi-
functional analysis that attends to the functions of discourse in the production of
knowledge, social relations and social identities. Thirdly, it would need a historical
focus, relating particulars of texts to longer-term constitution through time of orders
of discourse. Fourthly, it would need to be a critical method that made more
transparent the hidden processes of social structuring. Such an analysis makes
possible some material benefits for those who are disadvantaged through such
processes remaining hidden.

These are valuable principles that I accept as the basis for discourse analysis
but they also fall short of one crucial dimension that is important in relation to the
purpose of this study. The social change processes that Fairclough is envisaging here
always lie outside the process of discourse analysis. Change is assumed to follow
(potentially at least) from a good piece of discourse analysis that sheds such light on a
particular context that stakeholders in it might rise up in protest and bring about
change. The emphasis is not on mapping processes of discursive change themselves.
An extra dimension is needed in the analytic process for this purpose. It is the
analysis of discursive positioning that I believe advances the kind of analysis that
Fairclough proposes in a direction that is more sensitive to the subtle shifts and
changes of conversation. In conversations that are explicitly aimed at the production
of changes in people’s relationship with the discursive conditions of living (such as in
counselling or mediation), we can profit from the analysis of the subtleties of
positioning and re-positioning that take place. In such positional moves, we can see
people producing and reproducing their worlds. This emphasis makes people less the
puppets of Fairclough’s hidden processes of social structuring while preserving the
sense in which people are making and remaking their worlds in relation to the
discourses that are at work in these worlds.

Chouliaraki and Fairclough (1999) have elaborated Fairclough’s earlier ideas
further by directing the focus of critical discourse analysis principally at a series of
suggested target problems. They highlight a concern about power and struggle over
power as a major theme through all discourse analysis and suggest that this needs to

be studied in the following domains: a) processes of colonisation and appropriation
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of social practices; b) current social trends towards globalisation of social practices
and their disembedding from local cultural worlds; c) the relationship between
ideological constructions of the world (for example through racist or sexist discourse)
and the effects of reflexive awareness of the working of such ideologies; and d) the
production of identity in relation to categories of social grouping and in relation to
both universalizing and fragmenting tendencies. A study of mediation practice
might potentially be relevant to all of these domains of research but it is the fourth
area of identity construction in relation to categories of social grouping that is most
pertinent to the discursive analysis of positioning in mediation.

The research task then for the discursive analysis of positioning is to
illuminate just how people in conversation are building their worlds (Gee, 1992, p.
93) by deploying the meanings available to them. Such research asks of a piece of
text what kinds of person are being called into position in a particular discourse
(Parker, 1992, p. 10). Gee would have us ask about what kinds of ‘situated identity
and relationship building’ (Gee, 1992, p. 93) are taking place. But if we are to focus
on the possibilities for social change, we also need to ask how these identities are
being ‘stabilized or transformed’ (Gee, 1992, p. 94) in the course of conversation. Or
how the right to speak is being constituted or restrained (Parker, 1992, p. 10) and
therefore what can be said? Following Linehan and McCarthy (2000), I believe it is
also important to ask what remains indeterminate within the shaping effects of
discourse. Such a focus has potential for the study of social change processes. Now it

is time to articulate an analytical method that will meet these demands.

Handling The Corpus

Having examined some general parameters, we now need to get down to the
detail of how to go about this kind of analysis. There are some models to draw from.
Fairclough’s (1992) model has been widely cited as a point of reference and is more
recently developed in conjunction with Chouliaraki (1999). Parker (1992) offers a
systematic procedure and Gee (1999) has listed a series of angles from which to

address textual material.
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One issue is to do with how to handle the corpus of a lengthy transcript of
conversation. A common approach is to code and select sample sections of the
conversation according to topic or other features (Fairclough, 1992). Another is to
focus on ‘moments of crisis’ (Fairclough, 1992). Such selection processes can
identify textual elements that represent the overall whole or can pinpoint change
points but this may be at the cost of a sense of the whole. In order to demonstrate an
approach to mediation practice, I was concerned to convey a sense of the overall
development of a conversation, as well as to show shifts and changes in discursive
positioning as they occurred. I therefore decided to follow the model used by Gale
(1991) in his analysis of a family therapy session of including nearly the whole of the
corpus in a series of chunks. For the sake of brevity I omitted only a few blind alley
sections of conversation that did not contribute to the overall development of the
conversation. Detailed textual analysis was inserted in between the chunks of
conversation and was then followed by an analysis of the whole that drew themes

together and cited examples from different places in the text.

The Process Of Discourse Analysis

Fairclough (1992) advocates starting with the macro-level analysis of social
practices, moving to a micro-level textual analysis and then back to the macro-level
analysis of the context in which the discourse takes part. His approach starts with an
interest in the social practices within which the text has been produced. In his 1999
version with Chouliaraki, he adds the identification of a problem as the first stage of
the analysis of the social context in which the text has been produced. His method
continues with a search for intertextual features of the discourse production, includes
a Conversation Analysis emphasis on interactional control, scrutinises a series of
semiotic textual elements (ethos, grammar, transitivity, theme, modality, word
meaning and metaphor) and then pulls back to the larger world of discourse, orders of
discourse and the ideological production of social relations. Fairclough notes that
this model involves moving from interpretation to description and back to
interpretation again. I would prefer to talk about repeated cycles of such movements,

not just one. The analytical reasoning is neither purely inductive (moving from text
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to interpretation) nor deductive (moving from interpretation to examples in the text)
but rather a continual back and forth interplay between interpretation and text as ideas
are examined in the light of textual data and data are questioned for the concepts that
they might support. Neither interpretation nor description can take precedence as the
chicken or the egg.

Parker (in Banister et al., 1994) emphasises a more inductive approach in his
version of discourse analysis. He starts with locating nouns; free associating around
these (a piece of psychoanalytical discourse that has to be queried from a discourse
theory perspective since no associating can be free of discursive influences);
identifying the objects formed within the text and the subjectivities being constituted;
reconstructing the differential rights to speak of these subjects and mapping the social
worlds which exist within the text.

This method describes a worthwhile discipline to follow when working in a
detailed way with a small amount of text but it is hard to imagine identifying all the
nouns in forty pages of conversation transcript and free associating around these
before forming a sense of the subject relations involved.

Gee (1999) outlines a series of ‘building tasks’ to be done in the process of
constructing a discourse analysis. These include using the cues in the text to
construct versions of the work being done in discourse to: assemble semiotic
meanings; build worlds; perform activities; formulate identities; distribute ‘social
goods’; and make coherent connections between past and present. He suggests that
these building tasks are always all being done at once and that they are not
sequentially ordered. Like Fairclough, for each he lists some questions that can be
asked of a text.

None of these approaches includes an emphasis on some of the features of
discourse theory that I would like to see included, particularly those that derive from
Bakhtin’s theory of the utterance, from Bernstein’s notion of recontextualizing, from
Cobb’s attention to narrative coherence, and from positioning theory. The idea of
constructing a series of questions to pose in relation to a text does however appeal.
Therefore I set out to construct such a set of questions, drawing in part from each of
these approaches and adding some that were drawn from positioning theory and from
Bakhtin’s theory of the utterance. Before outlining this list of questions let me

address the additional issues that guided this list.
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Discourse analysis that focuses attention on the creation of differential
speaking rights (for example Parker, 1992) and the corollary exclusions that result in
the silencing or bypassing of such rights seem to me in the light of Bakhtin’s ideas to
emphasise only one aspect of the production of subjectivity in discursive
communication. Bakhtin points much more vigorously to the role of the addressee in
any utterance. He suggests that we should pay much more attention not just to who is
speaking but to who is exerting claims to be addressed. The shaping influence of the
addressee is often neglected in discourse analysis. This influence may be much wider
than the immediate listeners too. A speaker may have one eye on other more
persuasive audiences than the one immediately present and an utterance may take its
place in more than one conversation. Similarly, the speaker is always offering the
addressee a position from which to respond, which brings me to the second point.

Bernstein’s theory of pedagogy as a context in which discourses get
recontextualised (see Chapter Three) is also important to my analysis of what
happens in mediation. It helps take account of the ways in which simply talking to a
mediator and hearing a mediator carefully listen to what one has to say makes a
difference to the discursive resonance of what is said. When the mediator uses some
deconstructive tools, for example the method of developing externalising
conversations (explained in Chapter Six), meanings even more rapidly become
recontextualised. One of the important uses of this idea is that it helps us account for
shifts and changes that happen in mediation. What I am looking for are the analytical
tools that help develop just such an account.

Positioning theory and the concept of position calls deserve attention in the
analysis of discourse. Describing the subjectivities produced within a text and even
the power relations between different subject positions, often appears largely static in
many discourse analyses. The analysis often gives the appearance of locking
participants into such positions. For the analysis of conversations that are intended to
create opportunities for shifts in subjectivity and shifts in relational positioning (for
example counselling or mediation conversations), such analytical emphases will not
do. A more relational emphasis, rather than one that focuses on individual subjective
achievements is needed for this purpose. We need an approach to discourse analysis
that is more sensitive to the subtle shifts in discursive relations that can happen in

significant conversations.
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Analysing the position calls being offered in any utterance, and either taken
up or not, is one way that discourse analysis can be made more sensitive to social
change, even on a micro-level. A good example of the kind of analysis that makes
use of positioning theory has been recently provided by Linehan and McCarthy
(2000). In this account of interactions between a teacher and a student they use the
concept of positioning to illuminate not only the ‘sense of oughtness’ (p. 442)
constituted through discourse but also the ‘momentary gaps in determinacy’ (p. 445)

in which ‘normative practice meets difference’ (p. 440). They argue that:

‘... we need an analytical tool that can be used flexibly to describe the
shifting multiple relations in a community of practice, something that
captures the sense of momentary gaps in interactions. We argue that
‘positioning’ is a useful way to characterise the shifting responsibilities
and interactive involvements of members in a community.’

(Linehan & McCarthy, 2000, p. 441)

This suggestion that positioning can be used as an analytical tool ‘to describe the
movement of participants through interactions’ (p. 443) amounts to a refinement of
Davies and Harré’s (1990) use of positioning in a much more static way. It is useful
to my purpose here because it is sensitive to the shifts in positioning that people make
in the midst of a mediation conversation. It is respectful of the agentic choices that
mediation participants make in relation to the positions being offered to them on a
moment-by-moment basis and it helps us account for change as the outcome of such
choices. Moreover, facilitating shifts in positioning rather than facilitating wholesale
discursive change makes for a realistic goal for a therapist or mediator in the context

of even a single conversation.

Analytical Questions To Pose In Relation To A Text

What I have arrived at therefore is the not uncommon approach of formulating
a list of questions that can be asked of a text. Such questions should guide the

analysis through directing attention to what deserves to be noticed. The list that I
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developed and used in this research exercise is based on the Critical Discourse

Analysis sources that I cited above (Fairclough, 1992; Fairclough and Chouliaraki,
1999; Banister et al, 1992, Parker and Burman, 1993; Gee, 1999). However it is also

influenced by the four further conceptual sources that I have referenced above:

Bakhtin’s theory of the utterance; Cobb’s theory of narrative coherence, Bernstein’s

theery of recontextualisation and positoning theory, particularly as elaborated by

Linehan and McCarthy. Here are the questions that I devised.

General Contextual Features

1. In what genre is this conversation conducted? Does it draw upon other genres?

2. What kinds of social practice are being performed in this conversation?

3. What conjunctures serve as the context for this conversation?

4. What other conversations/background discursive influences/institutional
normative expectations are being referenced in this text?

5. What storylines are presupposed in this exchange? In what other narratives are
the stories being told here nested?

6. What traces of other usages in other contexts are present in this exchange of
utterances?

Positioning

7. What position calls are being offered by the mediator and by the disputing parties
in this exchange of utterances? How are they taken up or refused?

8. What positions do participants seek to establish for themselves in this exchange?

9. What options are made available/excluded from availability in the position calls
issued?

10. What other position calls (including contradictory ones) might participants be
responding to in addition to the apparent ones? What other addressees might the
participants have in mind as they position themselves and each other?

11. What sense of ‘oughtness’ might be operating on participants in this
conversation?

12. To what extent does the taking up of positions involve the assumption of or the

compromise of possibilities for agency?
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13. What storylines (for personal identity/relationship/community/or institutional life)
are being created or restrained by the positions claimed, taken up or refused?
What other possible storylines are not taken up?

14. How is narrative coherence being organised around the discursive positions that
are established?

15. What alternative narratives, and the positions possible within these, are being
closed off by the positions established within the storylines that are privileged in
each person’s account?

16. What kind of power relations are being promoted within the position calls being
offered and taken up?

17. What dilemmas of agency arise in relation to the possibility of multiple
positionings?

18. What ‘momentary gaps in determinacy’ are evident in this exchange of
utterances?

19. What shifts in position are enabled in the course of this conversation?

Recontextualising

18 How are utterances being recontextualised in the course of this conversation?
19 Is irony or humour being used to recontextualise discursive meanings?
20 If shifts in position can be detected, how are they contextualised so as to be

sustained or are they reincorporated back into a dominant storyline or discourse?

Orders Of Discourse

21. What systems of meaning, interpretive communities, discursive assumptions are
necessary as presuppositions in order for these utterances to have meaning?

22. What hegemonic relations might be reproduced or challenged in this
conversation?

23. How do the practices engaged in or referenced in this conversation stand in
relation to conventional or normative practices?

24. What systems of knowledge are drawn upon, have their authority upheld or are

undermined in this conversation?
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Finally, it would be misleading to suggest that this list of questions was first
constructed and then applied. In fact, this list is the product of a process of
generation that has included: practice attempts at analysing the discourse of narrative
therapy sessions; theoretical work on the conceptual tools outlined in Chapter Three;
and the process of diving into the discourse analysis of a mediation, working out what
seemed important and noticing what seemed to be happening in the conversation.
Theoretical readings several times led to a need to revisit the terms of the analysis to
pay attention to new elements in it. A version of this list was developed before
writing the analysis in Chapters Seven and Eight and then revised again as this
chapter was written. This revision led to a need to revisit the discourse analysis once
again. All this I would argue is as it should be. The constant working back and forth
between concepts and practices is what distinguishes robust discourse analytic work
from mere description (as van Dijk called it, see above). My hope is that these
questions represent an approach to discourse analysis that can assist in the
illumination of what happens in the complex conversations that are intended to
facilitate a way forward in conflict situations. I want them particularly to be
sensitive, not just to the workings of dominant discourses, but also to the subtle re-
positionings that take place within discourse in the course of a mediation, particularly

as this is conceived of in narrative terms.
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CHAPTER FIVE

A Review Of Analyses Of Discourse In Mediation

Any piece of research can be understood in Bakhtin’s (1981; 1984; 1986)
terms (see Chapter Three) as an utterance in a conversation. In order to be intelligible
it must respond to other utterances in that conversation and contribute to the ongoing
conversation. Previous chapters in this study have located this study in academic
conversations about mediation theory and practice (Chapter Two), about discourse
theory (Chapter Three) and about research methods (Chapter Four). There is,
however, another domain of conversation in which this study seeks to be an utterance.
In Chapter Four, the methods of discourse analysis that will be employed in the
following chapters were outlined. But this is not the first occasion for the use of
discourse analytic methods in the understanding of what happens in mediation or
family therapy. It is therefore important to draw some points of connection with
other academic utterances in this domain in order for my work to be appreciated in
this academic context. That is the purpose of this chapter.

There are several domains of discourse analytic study in which I want to
examine recent contributions. In the process, I shall clarify how this study will either
build on, or differ from, other work done in these domains. The focus of this review
will be restricted to analyses of the genres of conversation that are similar to the
mediation conversations of main concern here. I have ruled out from this review
discourse analyses that have focused on conversations that were primarily research
interviews. However, it is necessary to review a little more widely than just the
discourse analyses that have been done on mediation conversations because there
have been so few of these. Beck and Sales (2000) point out that they could find only
seven studies in total on the process of mediation. And not all of these used discourse
analysis methods.

One relevant larger domain is the analysis of conversations between
professionals and their clients. Such studies have been steadily growing in number in
recent years (MacLeod, 2002). There have been a number of such discourse analysis

studies that have focused on conversations between doctors and patients, nurses and
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patients, teachers and students, social workers and clients, as well as the
conversations that involve therapists and mediators. I shall briefly represent this
literature. Then, there is a literature in which the work of family therapists with
families or couples have been analysed using discourse analytic methods. In
introducing this literature, I shall distinguish between work that has been done in the
Conversation Analysis tradition and that that has been more aligned with Critical
Discourse Analysis. Some of these studies will include the discourse analyses that
have been attempted in relation to examples of narrative therapy. Of more direct
relevance to this study is the literature in which mediation conversations themselves
have been studied as a separate genre. In each of these domains, I shall describe the
existing academic utterances in this field, the purposes to which discourse analytic
methods have been put, and the achievements that have accumulated in this work

with a view to distinguishing my own work from these.

Discourse Analyses Of Conversations Between Professionals And Their Clients

In a variety of domains, there exists a research interest in how professional
knowledge can be conveyed in ways that can be of use to the general public. This
interest is a recognition that discourse in spoken conversation always mediates
between the academic knowledge that serves as the basis for professional service and
the practices that are the embodiment of such service. Such knowledge is itself
constructed in discourse too, but here I am interested in the negotiation of the
influence of such knowledge in conversations between professionals and their clients
rather than in conversations between professionals and academics. For example, in
the field of medicine, doctors need to converse with patients in order for medical
knowledge to be useful. In education, learning processes can be studied in the
context of conversations between teachers and students.

Discourse analysis has been used recently in relation to various aspects of
professional practice in disciplines such as nursing (Adams, 2001; Powers, 2002) and
teaching (Obilade, 2002; Tuffin, Tuffin & Watson, 2001; Tunstall, 2001). However
the focus has often not been upon the negotiation of meaning in the conversations
between professionals and their clients. The usual focus is on the analysis of

discourses at work in the structuring of power in professional relations.
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There have been instances of discourse analysis of particular conjunctures
such as job interviews. Gee (1996) provides a brief example of such an analysis, in
which he focuses on the requirement to produce a performance of identity to fit an
appropriate social class narrative for the job. This kind of analysis can help explain
to both interviewers and interviewees what happens in a particular interview to
produce an outcome.

Another domain of practice where discourse analyses have begun to appear is
in the realm of doctor-patient conversations. Norman Fairclough used an example of
a comparison of two doctors conversing with their patients to illustrate his approach
to Critical Discourse Analysis in his (1992) description of the practice of discourse
analysis. The focus of this analysis was on the exercise of professional power in
conversation with patients and the ways in which this may be moderated in different
styles of medical interviewing. Such power is mainly indexed to interaction control
and topic control. It does have a focus on social change as well however, since the
second conversation in the comparison is advanced as a representation of a shift, ‘on
the ground, in the way doctors and patients really interact’ (Fairclough, 1992, p. 144).

He describes a trend in contemporary medicine:

‘...in the construction of the medical self away from overt authority and
expertise, shifts in power away from the producers of goods and services

towards the consumers or clients. ’

(Fairclough, 1992, p. 148.)

While it is not a study of discursive positioning, it is in broad terms a shift in
discursive positioning that Fairclough is analyzing and calling a trend. This trend of
power shifting towards consumers and clients is of interest in relation to this study
since the pursuit of this shift appears as an ethical goal in many of the writings about
narrative therapy. Fairclough’s purpose differs from mine, however, in that his is not
primarily a study of the effects for the patient of the deliberate use of positioning in
professional medical practice. Moreover, the social change being indexed happens
elsewhere than in the conversation (somewhere in the background orders of
discourse) and is merely made noticeable in the comparison between the two

conversations. The conversation is analysed mainly in terms of the evidence it
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provides of such a shift having taken place. Iam seeking to use discourse analysis
here to demonstrate the negotiation of positioning happening in the moment of
conversation and to call that social change.

John Nessa and Kirsti Malterud (1998) use discourse analysis to examine the
concept of patient autonomy in a doctor-patient interaction. Their concern is about
the negotiation of power in a medical interview in the light of various philosophical
assumptions about autonomy and authenticity. They suggest a dialogical
understanding of ‘authentic interaction’, although the nature of this concept is not
developed extensively.

Glyn Elwyn and Richard Gwyn (1999) provide a more refined example of
discourse analysis of a conversation between a doctor and a patient that is directly
designed to persuade doctors to listen carefully to the ways in which patients are
constructing themselves in the context of a clinical interview. The value of such
listening, they suggest, can be that doctors might be able to ‘allow a more democratic
arrangement of voices’ in the interview. In other words, discourse analysis might
lead to differences in the moment of discursive production. To this end, they offer
some examples of ways in which a patient and a doctor position each other (although
they do not use the language of positioning theory) around a request for a further
prescription of anti-depressants. The patient presents elements of a story in which
the request fits as part of an ongoing story of her life. She positions herself in relation
to a particular ‘sustaining fiction’ (p.187) and, at the same time, negotiates some
legitimacy for this position, so that she is not viewed as ‘malingering’ (p.188). Part
of this position of legitimacy for her request is analysed by Elwyn and Gwyn in
conversational elements that demonstrate ‘maintaining her contractual commitment to
recovery’ (p.188). This study is an example of the use of discourse analysis to
investigate the detailed construction of relations in a professional genre. It
demonstrates sensitivity to the negotiation of power in professional relations, and
does so in a way that leaves the outcome of that negotiation open. In other words, the
relations of power are not presented as monolithic and conclusive and there is room
for the exercise of agency in the conversation.

In relation to the practice of teaching, there have also been some discourse
analyses of teacher-student interactions. For example, Fairclough (1992) gives a

brief account of topic control in teacher-student conversations that shows how teacher
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evaluation of student talk constructs and polices the subjection of students. The
account developed does not also examine the ways in which students position
themselves in relation to such operations of power and hence the power relations
appear somewhat monolithic. I have already referred in Chapter Three to Linehan
and McCarthy’s (2000) analysis of a teacher-student interaction around a disciplinary
incident in a classroom that illustrates more fully the complexity of relations in the
classroom. This analysis has the potential to be more informative of professional
practice because it indicates the openness of the choices that can be made in relation
to discursive positioning.

In a similar account of conversations between a principal and students in a
special educational setting for ‘behaviourally disturbed’ students, Cath Laws and
Bronwyn Davies (2000) assemble a useful account of the construction of the ‘good
student’ in educational discourse. Their account makes use of the notion of
positioning in the course of the construction of ‘subjection’ to a dominant rational
humanist discourse. But they also notice the possibilities for subjective positioning
that are opened up in the very moment of being subjected.

In the process of this kind of analysis, Laws and Davies provide examples of
professional practice that make possible shifts in positioning. In one such example, a
young man who is out of control on the school roof, screaming and threatening to
burn the school down, is spoken to by Cath Laws in a way that recognises him as
someone making a prot<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>