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Abstract

During the 2001 war in Afghanistan hundreds of people associated with the Taliban
or al Qaeda were arrested by United States forces and transported to the Naval Base at
Guantanamo Bay, Cuba. The legal status and treatment of these detainees has been an
ongoing problem over the last five years. The majority have been given no recourse
to justice and allegations of inhuman treatment and torture have been frequent. The
first issue raised by the incarceration of these people is whether any of them may be
entitled to Prisoner of War status. The evidence shows that, in general, the Taliban
and al-Qaeda fighters were not lawful combatants, and hence they are not entitled to
Prisoner of War status. While the rights of Prisoners of War are well documented and
generally uncontested, the rights of people not entitled to Prisoner of War status are

not so easily definable.

Despite classification as unlawful or unprivileged combatants, the detainees are not in
legal limbo — they are still entitled to the benefit of certain fundamental human rights.
There are applicable protections under the Fourth Geneva Convention, Additional
Protocol I, the International Covenant on Civil and Political Rights and the United
Nations Convention Against Torture. The main rights upheld by these documents are
the right to liberty and freedom from arbitrary detention; the right to a fair trial; and
the right to life. Furthermore, there is a requirement of humane treatment and an

absolute prohibition on torture.

Reports from international humanitarian watchdogs such as the International
Committee of the Red Cross, Amnesty International and Human Rights Watch
suggest that the United States Government is not upholding the rights held by the
detainees. It is essential that the United States Government recognises the
fundamental rights owed to the detainees and ensures that they receive the requisite

treatment and access to justice.
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Abstract

During the 2001 war in Afghanistan hundreds of peopssociated with the
Taliban or al Qaeda were arrested by United Sfaregs and transported to the
Naval Base at Guantanamo Bay, Cuba. The legalsstatd treatment of these
detainees has been an ongoing problem over thdiVasyears. The majority

have been given no recourse to justice and alegaf inhuman treatment and
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rights of Prisoners of War are well documented gaderally uncontested, the
rights of people not entitled to Prisoner of Watss$ are not so easily definable.
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human rights. There are applicable protectionseunithe Fourth Geneva
Convention, Additional Protocol I, the Internatibn@ovenant on Civil and
Political Rights and the United Nations Conventisgainst Torture. The main
rights upheld by these documents are the rightiderty and freedom from
arbitrary detention; the right to a fair trial; atiee right to life. Furthermore, there

is a requirement of humane treatment and an algsptohibition on torture.

Reports from international humanitarian watchdogshsas the International
Committee of the Red Cross, Amnesty Internatiomal Bluman Rights Watch
suggest that the United States Government is nwbldmg the rights held by the
detainees. It is essential that the United St&@esernment recognises the
fundamental rights owed to the detainees and esstnmat they receive the

requisite treatment and access to justice.
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Chapter One

Introduction

Background
September 11, 2001 is a date which has become wymmus with modern

terrorism and the concept of a ‘war on terror’. 1Bis date 19 men affiliated with
the al-Qaeda terrorist network hijacked four conuiarpassenger jets and, in a
series of coordinated suicide attacks on the UrBdes of America (US), two
planes were flown into the World Trade Centre imi\¥ork, the third plane was
flown into the Pentagon in Virginia, and the fourthashed in a field in
Pennsylvania. The death toll totalled nearly 3p80ple, predominantly civilians.
On October 7, 2001 the US, with assistance fioter alia, the United Kingdom
(UK), Australia, New Zealand and the Northern Allt@ and “supported by the
collective will of the world? began a military invasion of Afghanistan, reactimg
self-defence to the September 11 attacks. Theoparpf the military action,
codenamed Operation Enduring Freedom, was to t&gatna bin Laden who
was suspected of planning and funding the attdukgerrorist network al-Qaeda,
and the Taliban government in Afghanistan which aleljedly provided support
to al-Qaeda and extended them protection. The 2@01lin Afghanistan was a
legitimate war on the basis of self-defence and w@sported by the United
Nations (UN)?

The Taliban was thele factogovernment of Afghanistan as it controlled the
majority of the territory of the country but it wast recognised as the legitimate
government of Afghanistah. Al-Qaeda was a terrorist network which allegedly

conducted operations and training on Afghan tewyitnd was supported by the

? President George W. Bush “Presidential addrettsetdNation” [7 October 2001]
<http://www.whitehouse.gov/news/releases/2001/1@2007-8.html>.

® See UN General Assembly Res. A/Res/56/176 [19 mbee 2001].

* Lansford, TA bitter harvest. US foreign policy in Afghanis(@903) 136.
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de factoTaliban government. During the conflict following the September 11
terrorist attacks the US led coalition apprehendexthy Taliban and al-Qaeda
fighters on the battlefield. A significant numbef those captured were
transferred to a detention facility on the US naade at Guantdnamo Bay, Cuba.
The war in Afghanistan began in 2001. It is nov@2@nd there are still Taliban
and al-Qaeda members detained in Guantanamo Bayhawe not been charged
or given access to justice of any kind. The infation available on the total
number of detainees and their treatment is ingefitcand inconclusive. As of the
end of September 2006 the International Committeth® Red Cross (ICRC)
estimated that Guantanamo Bay housed around 45ongers in long-term
indefinite detentiof. Amnesty International asserts that detaineedeirey kept
in a “legal black hole” due to the lack of access to judicial proceediegal
counsel or family visits. In fact, Amnesty Intetioaal declares, the black hole is
literal as well as metaphorical as many of the idets are “subjected to
confinement in small cells for up to 24 hours a dagh minimal opportunity to

exercise.?

Some detainees have been charged with crimes aedhiaa their cases heard by
courts or military commissions. A small numbettloése cases have come before
the US Supreme Court in spite of the difficultiesaccessing justice:

“Despite the logistic obstacles to representingafoerated clients who did not
even know that they had lawyers or that lawsuitslteen brought on their behalf
and who until after, or just before, the SupremerCbeard their cases never got
to see or talk to anyone about their legal rightbalf dozen habeas corpus suits
were filed and lurched their way up to the Supré&oart.”®

These cases will be mentioned where they are nelevdiowever, the vast

majority of prisoners have not been charged andhawe they had access to
justice or legal counsel. As the prisoners haudoeen charged or tried they have
not been given the opportunity to dispute theiregdd status as ‘enemy

combatants’. A serious concern is the numerowgations that the detainees at

® Dinstein, YThe conduct of hostilities under the law of inteiomal armed conflic{2004) 47.
® ICRC, “US detention related to the events of 1ftSmber 2001 and its aftermath — the role of
the ICRC” [30 September 2006]
<http://www.icrc.org/web/eng/siteeng0.nsf/iwpListdSBAA18DEB7A670BEBC12571FB00533D
3F>.
" Amnesty International, “Guantanamo detainees: éMban 4 years without justice” [2006]
<http://web.amnesty.org/pages/usa-100106-actior-eng
8 .

Ibid.
°®Wald, P “The Supreme Court goes to war” in Berkaw® (ed)Terrorism, the laws of war, and
the constitution(2005) 37, 39.
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Guantanamo include some civilians — people witme@ningful ties to either the
Taliban or al-Qaed¥. It is not uncommon for civilians to be apprehehdering
an armed conflict and a brief period of detentidnletheir status is determined is
unavoidable. This is one of the hazards of waowever, there have been no
attempts on the part of the US government to deternthe status of those
captured and to release any civilians who were lginmpthe wrong place at the
wrong time. The focus of this thesis is the legjalation of detainees who were
members of the Taliban or al-Qaeda, but it is irgudrto realise that civilians
may also have been incarcerated. It is significantd unlawful, that there has
been no individual consideration of the case ohedetainee. Rather they have

been lumped together and publicly determined tguikty sanstrial.

Detention conditions

The lack of access to justice and fair trials isthe only matter for concern at the
Guantanamo Bay detention facility. There have bfrequent allegations of
torture and mistreatment of the detainees. Rendvmernational human rights
group, Amnesty International, controversially reéer to the detention centre at
Guantanamo Bay as “the gulag of our timEdjkening it to the Soviet camps for
political repression from the 1930s to 1960s. Taliegation from Amnesty
International was described by the Bush Adminigiraas “absurd, reprehensible
and offensive*? but Amnesty International refused to back dowajnaing that
there are similarities between the two detentiagimes'® William Schulz, the
American Director of Amnesty International, defeddine comment with the
following assertion:

“The United States is maintaining an archipelaggrgons around the world,
many of them secret prisons into which people @iadliterally disappeared,
held in indefinite, incommunicado detention withcatcess to lawyers or a
judicial system, or to their families, and in sooases at least, we know that they
are being mistreated, abused, tortured and evlatdkilAnd those are similar at
least in character, if not in size, to what happdnehe Gulag.*

9 Roth, K “Human Rights Watch letter to Donald Ruetgf [6 March 2003]

<http://hrw.org/press/2003/03/us030603-Itr.htm>.

1 Khan, | “Amnesty International Report 2005” [25 W12005]

<http://web.amnesty.org/library/Index’ENGPOL1001@28.

12 sales, L “Amnesty International refuses to baclmiérom ‘gulag’ commentsThe World

1I'30day 6 June 2005, <http://www.abc.net.au/worldtodaytent/2005/s1385518.htm>.
Ibid.

*bid.
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In 2005 prolonged hunger strikes were undertakea namber of occasions by at
least 130 detaineés. They were often life-threatening and presentedtéempt
by the detainees to protest their detention aratrtrent. Force feeding through
nasal tubes was carried out “but without effectivedical care*® Human Rights
First suggests as many as 200 detainees haveipateit in hunger strikes, but
admits that the details remain uncléar.ln 2006 three Guantanamo detainees
committed suicide, supposedly in protest at thetedtion and the conditions of
that detention. This act was followed by the noMamous statement issued by
the commander of the Guantdnamo Bay detentionitfattilat the three men had
committed “an act of asymmetric warfare against'fisThe statement attempted
to draw criticism away from the conditions of ddéten which may well have
been what forced the three men to commit such &n Boe to the situation at
Guantanamo Bay, a report from the United Nationsnémic and Social Council

calls for the closure of the detention facility thout further delay*

The Centre for Human Rights and Global Justiceeat’ Nork University School
of Law, Human Rights Watch and Human Rights Fimhtly undertook to
consider allegations of abuse of detainees in U$ody. In 2006 they published
the results of the project which had tracked aliega of abuse and examined the
investigations, disciplinary measures or crimingdgecutions that were linked to
them?® In the report it was asserted that at least fiiges of abuse had taken
place at the Guantanamo Bay detention centre irm€ubit is clear from the
report that detainee abuse has been widespreatidiunany abuses were never
investigated, and investigations that did occuemftlosed prematurely, or stalled

without resolution. Furthermore, where abuse casese substantiated and

* Human Rights Watch, “Guantanamo Bay and militarpnmissions” [18 January 2006]
<http://hrw.org/english/docs/2006/01/18/usdom12B88#Detainee%20Abuse>.
'8 Inter-American Commission on Human Rights, “Pentinparts of October 28, 2005 reiteration
and further amplification of precautionary measydegainees in Guantanamo Bay, Cuba)” (2006)
45 ILM 673, 675.
" Human Rights First, “Guantanamo Bay hunger sttik88 September 2005]
<http://www.humanrightsfirst.org/media/2005_alexts/ 0930_gitmo.htm>.
8 White, J “Three detainees commit suicide at Gusant#” Washington PostL1 June 2006,
AO1.
¥ United Nations Economic and Social Council “Siioatof detainees at Guantanamo Bay” [15
February 2006] E/CN.4/2006/120
<http://news.bbc.co.uk/2/shared/bsp/hi/pdfs/16_@2 ud_Guantanamo.pdf> 38.
% Detainee Abuse and Accountability ProjeBly the numbers” [April 2006]
2<1http://hrw.org/reports/2006/ct0406/ct0406webwcqméb 2.

Ibid, 6.
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perpetrators identified by military investigatonsilitary commanders often chose
to use weak non-judicial disciplinary measureswasghment, instead of pursuing

criminal courts-martiaf?

In summary, a large group of men is being held findely without recourse to
justice. It is possible that some are indeed haadderrorists, but even they are
entitled to a fair trial and the benefit of basientan rights. Furthermore, there
may well be others who have no connection whatsos&veterrorism or the
conflicts in Afghanistan or elsewhere. Many ofg@geople have been held for

upwards of five years and there seems to be nanesight for their incarceration.

This led me to ask my research question: whattsjgh any, do these people
have? | had read many articles and news reporteesituation but was unable
to find a comprehensive study which showed, inearchnd logical manner, the

rights of the detainees. This thesis is my atteimptrovide such a document.

Question

What rights do the Taliban and al-Qaeda detaineesdid in the Guantanamo

Bay detention facility have?

To answer this question it first had to be deteadiwhether the Taliban and al-
Qaeda detainees were lawful or unlawful combatamimwful combatants have
the right to Prisoner of War (POW) status whereaswful combatants do not.
To this end Chapter Two gives a comprehensive d&on of the law of

combatancy. In Chapter Two it is explained thar¢hare only two categories of
persons during an armed conflict — lawful combataot civilians. People who
satisfy the four criteria in the Third 1949 GeneGanvention for lawful

combatancy are combatants and are entitled to P@Wss people who do not
satisfy the four criteria are civilians. Civiliamgho engage directly in hostilities
are not entitled to POW protections and are refietoeas unlawful combatants.

Unlawful combatants may be prosecuted for the bbwing taken up arms, and

22 bid, 7.
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may even be executed. In contrast, POWs cannptdsecuted for taking part in

hostilities provided they do not breach the lawsvaf.

In Chapter Three the law on combatancy (explainegdhapter Two) is applied to
the situation in Afghanistan during the recent angenflict. This is done to
determine whether the members of the Taliban arQaalda were lawful or
unlawful combatants. Information on the Talibard al-Qaeda as regards the
combatancy criteria is limited, however the avd#atvidence suggests that some
of the Taliban members fulfilled the combatancytetia. Hence, individual
determinations of their status should be made uad®le 5 of the Third Geneva
Convention. As regards al-Qaeda, due to theiufaito adequately distinguish
themselves from the civilian population, no membdr¢his terrorist group were

lawful combatants and hence they are not entitled ROW status.

Having decided that some Taliban members may hdeehto POW status but
that no al-Qaeda members were | could then consiemain question: what
rights do these prisoners have? The rights for B@v¢ well documented and
hence those rights will not be considered heree fbleus of this thesis is on the
rights of unlawful combatants, not entitled to PQ¥Wtus, as these people are not
recognised as a particular group and it is theeefuarder to extrapolate their
rights from law. Chapter Four seeks to answeigthestion of rights for unlawful
combatants by first considering what rights mayftend under international
humanitarian law documents such as the Fourth 19dBeva Conventioft:
common article 3 of the Geneva Conventions; anctlarZ5 of Additional
Protocol | to the Geneva Conventidfis Secondly, consideration is given to the
rights unlawful combatants have under internatidnahan rights law, focusing
on the International Covenant on Civil and Politiights®> and the United
Nations Convention Against Tortuf®. In brief, the detainees have the right to
liberty and freedom from arbitrary detention; thght to a fair trial; the right to

31949 Geneva Conventions, online at <http://wwweyaconventions.org>.

24 Additional Protocol | 1977, online at <http://wwamhchr.ch/html/menu3/b/93.htm>.
% |International Covenant on Civil and Political Righ 966, online at
<http://www.unhchr.ch/html/menu3/b/a_ccpr.htm>.

%6 United Nations Convention Against Torture 1984jrenat
<http://www.unhchr.ch/html/menu3/b/h_cat39.htm>.
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life; and the right not to be tortured or subjectectruel, inhuman or degrading

treatment.

From the application of the evidence to the lavsipossible to conclude that
many of the rights unlawful combatants are entittedre not being upheld by the
US authorities in their treatment of prisoners he Guantanamo Bay detention
centre. Unlawful combatants have many of the saghgs as lawful combatants
granted POW status. The main difference between rights of lawful
combatants (POWSs) and unlawful combatants (non-POM/sthat unlawful
combatants can be tried and executed simply fongaart in hostilities. POWSs
can not be prosecuted due to taking part in hteslialthough they can be tried,
and possibly put to death, for war crimes or criragginst humanity. Apart from
this significant difference the fundamental rigbfshose granted POW status and

those who are not POWSs are remarkably similar.

Research

This thesis has been structured using a simplefjfettive framework to present
the evidence gathered. The first section of refeamas on the international law
in the areas of combatancy and human rights. i@mation was gathered
from international law documents such as treatreb @nventions, in particular
the 1949 Geneva Conventions, as well as secondarges including text books
and journal articles. Second, the facts had tddtermined in order to apply them
to the law described. To do this the websites ighlly respected international
human rights groups such as the ICRC, Human Rigt&sch and Amnesty

International were used. From these websites stpessible to gather a relatively
comprehensive view of the conditions at the Guaat@n Bay prison and

determine whether the US authorities were upholdthgir international

obligations.

It is necessary to mention that the factual probbtscribed — the scarcity of
rights being accorded the prisoners at Guantanamnp Bis not an isolated
incident. This thesis uses Guantanamo Bay as ampge of a much more
extensive, worldwide problem. There are allegediny other detention facilities

in the US and around the world about which litdeknown but it is likely that
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conditions are inadequate, people treated inhumameld the risk of torture,
significant?” There is some evidence that ‘extraordinary rémwst (kidnapping
people and taking them to other countries for dedaninterrogation and torture)
and ‘forced disappearances’ are happening on a kggle and such actions have
been soundly condemned by international human sighbups® Guantanamo
Bay is discussed as there is more evidence avajlabk there is no intention to
detract from the conditions at any other detenfamility. The rights discussed
which are applicable to the Guantanamo detainees largely minimum
guarantees so will be equally applicable to detsrtbe world over.

Customary international law

Customary international law will be mentioned ofterhis thesis so it is useful to
provide an explanation of it early on. Customantginational law is law which

arises from the general practice of States ratiar from international treaties or
agreements. There are two conditions which mustdtefor a practice to become
customary international law. It must be the acegptwidespread practice of
States and they act in that way because they lgetlesy are legally obliged to.
Evidently, something in addition to state practisenecessary to constitute
customary law, as it is essential to be able tondjaish between legally binding
rules, and patterns of behaviour which are notllegequired. The best evidence
for a customary rule of international law is

“to be found in what States say they think the igléopinion jurig), and what
they say they are doing (or not doing) in termthat rule.
It was held in theAnglo-Norwegian Fisheriesasé® that there must be evidence

of substantial uniformity of practice by a sign#it number of States before a
custom can come into existence. HoweverNigaraguacasé' emphasised that
it is not necessary for the practice in questionbé& “in absolutely rigorous
conformity” with the purported customary rule.idt

“sufficient that the conduct of states should, engral, be consistent with such
rules, and that instances of state conduct incamisvith a given rule should

? Human Rights Watch, “Statement on U.S. secreintiere facilities in Europe” [7 November
2005] <http://hrw.org/english/docs/2005/11/07/ubkir895.htm>.

8 Naqvi, Y “The right to the truth in internatiorlalv: fact or fiction?” (2006) 88 IRRC 245, 266.
2 Rodley, NThe treatment of prisoners under international ki ed, 1999) 67.

% Anglo-Norwegian Fisheriesase[1951] ICJ Reports 116.

31 Nicaragua v United Statg4986] 14 ICJ Reports 190.



10

generally have been treated as breaches of that mot as indications of the
recognition of a new rule’®

For a practice to become customary international tlakere must be a general
recognition by States that the practice amounentobligation binding on States
in international law?® In the 1969North Sea Continental Shelf Ca¥eshe
International Court of Justice (ICJ) stated that:

“Not only must the acts concerned amount to aeskftiractice, but they must
also be such, or be carried out in such a wayg as evidence of a belief that this
practice is rendered obligatory by the existence ofile of law requiring it...
The States concerned must therefore feel that #yeyconforming to what
amounts to a legal obligation.”

In essence, States creating new customary rule$ baligve that those rules

already exist, and that their practice therefoseini accordance with previously
binding rules of law?® Both acts and statements are evidence of devgjopi

international law.

The status ofus cogenss reserved for fundamental principles or ‘perermpt
norms’ of international law. Ordinary customaryeimational law can be altered
by States via treaties but peremptoryjus cogensnorms cannot be violated or
modified by any State. Under article 53 of the 4%8enna Convention on the
Law of Treaties a treaty is void if it conflicts twia peremptory norm of general
international law. Article 53 defines a peremptooym as

“a norm accepted and recognised by the interndtioco@munity of States as a
whole as a norm from which no derogation is peeditand which can be
modified only by a subsequent norm of general iiggonal law having the same
character®

Jus cogenss the highest form of international law and thare few norms which

are undeniably peremptory in natdfe. It has been suggested that the only
generally accepted examplesjas cogensre the prohibitions on the use of force

(as laid down in the UN Charter) and on genocitiyesy and torturé®

%2 |bid.

3 Lotus cas1927] PCIJ, Series A, No. 10, 28.

% North Sea Continental Shelf Cag&9869] 3 ICJ Reports 22, para 77.

% Byers, MCustom, power and the power of rules: Internatioetations and customary
international law(1999) 131.

% Vienna Convention on the Law of Treaties 1969ckr63. Online at
<http://untreaty.un.org/ilc/texts/instruments/esplconventions/1_1 1969.pdf>.

% Dinstein, YThe conduct of hostilities under the law of inteio@al armed conflic2004) 7.
3 Aust, AHandbook of international la2005) 11.
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Customary international law is a central concepthis thesis as many of the
rights under international humanitarian law and aaomights law which will be

mentioned are applicable due to their status ammsy international law. For
international conventions to be binding on States their relations with

individuals the rules in the convention must hagerbincorporated into domestic
law or have the status of customary internatioaal. | Rather than delving into
the domestic law of the US it is more straightfamvéo prove the position of a

number of the conventions as customary internaliema
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Chapter Two

Combatancy law

The capture and detention of lawful combatants #redcapture, detention, and
trial of unlawful combatants, by universal agreemand practice, are important
incidents of war?

Justice O’Connor
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Oxford Manual 1880
Hague Conventions 1899 and 1907
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Levées en masse
2.2.2 Unlawful combatants 46

Spies
Civilians as unlawful combatants

2.3 Combatancy law concluded 51

%9 Hamdi v Rumsfel842 U.S. 507 (2004), 517.
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Introduction

It is a core concept of international humanitariaw (and one which will be
referred to frequently throughout this thesis) ttiere are two, and only two,
distinct categories of people during an armed ol civilians and combatants.
Chapter Two will firstly focus on the position aind protections for, civilians
during times of war. Mention must be made of @wi§, as protecting civilians is
one of the underlying reasons for combatancy I&ubsequently, the main body
of this Chapter examines the legal position of catabts and provides a
comprehensive discussion on the requirements whicst be fulfilled in order to
reach lawful combatant status. Furthermore, canattbn will be given to the
status of people who take part in hostilities desthe fact that they do not fulfil
the conditions for lawful combatancy — civilians avtake up arms or lawful

combatants who lose their combatancy status.

It is necessary to have a clear understandingeofatlv of combatant status so that
in Chapter Three this law can be applied to theufdcsituation of the Taliban and

al-Qaeda fighters and their status can be detetmine

2.1 Civilians

Prior to a discussion on the law of combatancg mecessary to mention two of
the fundamental principles regarding the protecbbwrivilians as these function
in conjunction with combatancy law. One of the maasons for the law on
combatancy status and the laws of wapigna facie to protect civilians from the

ravages of war. Civilians are not sacrosanct beitet are a number of principles
in force to protect them and a brief descriptiontwd of these is given below.
The most important principle concerning civiliamglacombatancy is the principle
of distinction. The associated principle of ciiliimmunity is also significant as
it is this that the principle of distinction servesuphold.
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The principle of distinction

During times of armed conflict there is a requiraemnéhat there be a clear
distinction between combatants and civilians. uistrbe possible for all parties to
the conflict to be able to distinguish between l@ws and enemy soldiers; and
therefore to ensure that war is waged only betwd#en combatants of the
belligerent parties:

“A distinction must exist if [international humaaitan law] is to be respected:
civilians can and will only be respected if enengmbatants can expect those
looking like civilians not to attack thert™

The primary reason for the distinction principletds protect civilians from the

sufferings caused by war. The requirement is ddiation on which the laws of
war rest, many others of which are also delibeyadekigned to protect civilians.
By requiring that combatants distinguish themselves civilians, the principle

of distinction helps to uphold the concept of ¢aul immunity.

Civilian immunity

Like the principle of distinction, the principle dfivilian or non-combatant
Immunity attempts to protect civilians from thefeuings caused by war. It is the
longest established principle of restraint in wargdating prohibitions on
weaponry* and was codified in the Hague Conferences of 1889 1907 and
later developed in the 1949 Geneva ConventionsAataitional Protocol I. The
principle of civilian immunity prohibits the directargeting of civilians.
According to article 51 of Additional Protocol | ltéry operations must be
directed against military targets, not civilian ene Indiscriminate attacks are
those which are not directed against a specifidany target; those which employ
weapons that cannot be so directed; or those wiagle effects which cannot be
limited as required. These attacks are consequéaftlh nature to strike military
objectives and civilians or civilian objects withdadistinction.”* The prohibition
on indiscriminate attacks is an attempt to protewilians from the worst

consequences of war.

0 Sassoli, M and Bouvier, Mow does law protect in war1999) 117.

“ McKeogh, C “Why may non-combatants not be killedviar?” in Solomon, R (ed}ights, rules
and responsibilities in international condu@000) 116.

2 Additional Protocol I, article 51(4).
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The laws on civilian protection relate directlydombatancy law, as to be lawful
combatants belligerents must ensure they upholgtineiples of distinction and

civilian immunity.

2.2 Combatants

There are only two categories of persons duringesinof armed conflict —
civilians, discussed above, and combatants. Cantsmtan be grouped into two
separate categories — lawful combatants and unlawsfubatants, both of which

will be discussed in detail below.

2.2.1 Lawful combatants

The law of combatancy is central to the goal o$ thiesis which is to determine
the status and rights of the detainees at the @nanto Bay detention centre in
Cuba. Combatants are people who are legally atoweparticipate directly in
hostilities, and therefore cannot be punished &t @hich do not violate the laws
of war — this is calledombatants’ privilege The privilege can be likened to a
licence to kill (within the laws of war). Those wlibenefit from this privilege
have a corresponding obligation to observe intesnat humanitarian law. A

combatant who violates the laws of war can be aidor their illegal actions.

In the words of General Telford Taylor, Chief Prag®r at the Nuremberg court:

“war consists largely of acts that would be crinhifiperformed in time of peace
— killing, wounding, kidnapping, destroying or cang off other people’s
property. Such conduct is not regarded as crimifriatakes place in the course
of war, because the state of war lays a blankémafunity over the warriors.
But the area of immunity is not unlimited, andbisundaries are marked by the
laws of war.*®

The limited immunity which he refers to is the catdnts’ privilege, acting in

accordance with the laws of armed conflict, whiglevents combatants being
prosecuted for those actions which would be crilnimaeace time.

However, there are certain requirements which rhashet in order for people to

obtain combatant status. These requirements wiltiscussed in depth below.

“3Taylor, TNuremberg and Vietnam: An American trag¢t970) 19.
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International humanitarian law provides an incemfior combatants to fulfil these
conditions of lawful combatant status as, if thes @aptured, they will be entitled

to POW status:

“Great attention was given to developing distinetimeans of identification of
belligerents and, as an incentive and, to an extergward, assuring those who
were so identified of the special protections al#dé to prisoners of waf?

POWSs enjoy greater protectidisunder international humanitarian law than

detainees who do not qualify as POWSs. Hence, tlteeagmtee of POW status
works as an inducement to people participatingostilities to satisfy combatancy

requirements.

The right to detain combatants as POWSs during aredrconflict is not based on
the supposition of ‘guilt’ for any crime. Combatsmmay be detained by the
opposition for the duration of the conflict for seity purposes - simply to prevent
them from continuing to participate in comB&t.The 1947 Military Tribunal at

Nuremberg held that captivity during war is

“neither revenge, nor punishment, but solely pridteccustody, the only purpose

of which is to prevent the prisoners of war fromtlfer participation in the
w47

war.

Having ascertained the advantages that attach vidullacombatant status —
combatants’ privilege and POW status — a detailgdia@ation is given as to how
one attains this position of ‘lawful combatant’hél'steps taken in the codification
of the law on combatancy status over the centagitey up to the creation of the
1949 Geneva Conventions will be outlined. Thiscpss culminated in article 4A
of the Third Geneva Convention which contains theega for lawful combatant

status and is central to this thesis. The drafie/Additional Protocol | attempted
to make changes to the combatancy criteria. Hokydkie US refused to ratify
the Protocol due to those very provisions. Headi;le 4A remains the foremost

law in this area when considering any conflict ivuag the US.

4 Reisman, W and Antoniou, The laws of wa(1994) 41.

“5 Chapter Four will actually show that the basihtigPOWSs have under international law and the
rights of non-POWSs are remarkably similar. Howetee differences that do exist are significant
which means that POW status is an incentive amavand for fulfilling the combatancy criteria.

“% Elsea, Jrreatment of “battlefield detainees” in the war terrorism (2003) 9.

47 Judgment of the International Military Tribunal Buremberg1 October 1946]. Reproduced in
(1947) 41 AJIL 172, 229.
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The origins of the laws of war and combatancy

The idea of having rules regarding the conduct os$tihities has long been
considered by philosophical, legal and military din There is documentation
showing that fifth century B.C. China recognisedttimo war should begin
without just cause and India had rules regulatiagd! warfare in the fourth
century B.C*® Similarly, in the Aztec Empire there were rulesWarfare and the
ancient Egyptians believed humanitarian actionsontgmt enough to be included
in their records of walt® Clearly the concept of having laws for war is aatew

one. Nor is the opposing view that there can béamoduring wartime. Over
2000 years ago the Latin political theorist Cicemaintained Silent enim leges
inter arme&®® which has been translated as “when arms speaMathe are

silent™!

or “laws are inoperative in war? Clausewitz, a military theorist writing
in the early 19 Century, asserted that “to introduce the principlenoderation

into the theory of war itself would always leadagical absurdity.®®

However, it is evident that as far back as Romamesi the idea of civilians
becoming self-appointed warriors was frowned upoi€Cicero asserted that “it is
not lawful for one who is not a soldier to fightgfanst] the enemy>® In the
Middle Ages civilians were forbidden to fight withio the authority of their
soverign® and it is from the Codes of Chivalry of this tirfieejus militaire) that
the roots of the idea that there is a privilegeabglof soldiers who are bound by
and benefit from the law of war can be fouAd. This law was primarily
concerned with the loss of personal honour or \@&isansom but it did entail a
separation of military forces from the civilian pdation>® It is clear that the idea

of a distinction between combatants and civiliankyi no means a new one.

jz Christopher, Frhe ethics of war and pea(&® ed, 2004) 8.
Ibid.
* Cicero, MThe speeches of CiceWatts, N (transj1931) 16.
*!bid, 17.
%2 Green, LThe contemporary law of armed confl{gt ed, 2000) 1.
%3 Clausewitz, C vo®n warHoward, M and Paret, P (eds, trans) (1993) 84.
> Neff, SWar and the law of nation®005) 208.
%5 Cicero, MOn dutiesGriffin, M and Atkins, E (eds) (1991) 16.
°% Neff, supra n 54.
" Keen, MThe laws of war in the late Middle Agg965) 19.
%8 Watkin, K “Warriors without rights? Combatantsypuivileged belligerents, and the struggle
over legitimacy” [2005] <http://www.reliefweb.intiirary/documents/2005/hpcr-gen-09may.pdf>
12.
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It is generally accepted that the earliest moderntewon the laws of war was
Grotius, a Dutch jurist and philosopher writing the seventeenth centuty.
Grotius does not give a definition of combatants, lee did consider the position
of enemy civilians. In his treatis€he Law of War and Peac€rotius allows for
the killing of all enemies, whether they be civilgor soldiers:

“As for those who are actually subjects of the eperthe law of nations permits
injuring them in their persons wherever they areuctSpeople, then, may be

killed with impunity on our own soil, on enemy’sils@n no man’s soil, or on the
0

sea.®

Grotius goes so far as to assert that “the slaugiftenfants and women too is
committed with impunity.®* However, later he claims that moderation in the
exercise of this right is required by morality:

“An enemy..who wishes to show respect not for what human lagvait him to
do but for what is his duty and what is right arwdlly, will spare the blood of his
adversary....[E]xcept for grave reasons affectingstifety of multitudes, nothing
should be done that may threaten the destructiomotent people®®
Furthermore, Grotius determined indiscriminate veespto be objectionable as

they could not be employed in ways to separatedemis from combatants.
Finally, Grotius considered that once a soldier badn taken prisoner he should
not be killed, but pitied?

The concept of having laws for wartime and the ipaldr distinction between
combatants and non-combatants (civilians) has b#en focus of some
consideration for centuries. The industrial retiolu and major advances in
science and technology led to the creation of ngwegs of weapons with greatly
increased killing potential. This considerablyeimsified the brutality of war and
amplified the need for general written agreementsestrictions on war. Hence,
the international community began to codify limiis the means and methods of

warfare.

%) Green, supra n 52.
% Grotius, HThe law of war and peadsoomis, L (trans) (1949) 296.
61 H
Ibid, 297.
®2|pid, 353.
®% |bid, 301.
* Ibid, 356.
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Lieber Code 1863

The first modern codification of the laws of war svanitiated during the
American Civil War by President Abraham Linch. At his behest legal
philosopher Francis Lieber drafted the Lieber CoReesident Lincoln was facing
a war to preserve the Union and end slavery andehereded a document
outlining how captured Confederate soldiers ouglie treated. Furthermore, the
US military had been massively expanded and algleartten set of rules and
values was needed to keep the new volunteers amstripts in check® The
Lieber Code was a set of instructions which dictdtew soldiers should conduct
themselves during war time. It was put into efi@ctApril 24, 1863 by Linclon’s
Secretary of War, Townsend. Paragraph 155 states:

“[a]ll enemies in regular war are divided into t\yeneral classes--that is to say,
into combatants and non-combatants, or unarmedengi of the hostile
government.®’

It appears then that even as far back as 1868gifirst modern document on the

laws of warfare, there was an understanding thatpthpulation of an opposing
party in an armed conflict were divided into twaeggories and two categories

only — combatants and civilians.

Furthermore, POWs are also mentioned in the Li€loele. Paragraph 49 states:

“all enemies who have thrown away their arms andf@squarter, are prisoners
of war, and as such exposed to the inconveniensesefl as entitled to the
privileges of a prisoner of war.”

Paragraph 56 requires that no punishment be ieflion a POW simply for being

a “public enemy,” and nor may any revenge be imgdbeough the intentional
infliction of suffering, disgrace, cruel imprisonntestarvation, mutilation, death,

“or any other barbarity®®

Brussels Conference 1874

The first attempt to produce an internationallyeqated definition of combatants
occurred in the Project of an International Dedlaraconcerning the Laws and

Customs of War adopted by the Brussels Conferand874. The reason behind

% Michaelsen, S and Shershow, S “Beyond and beferéatv at Guantanamo” (2004) 16 Peace
Review 296.

% Ross, J “Bush, torture and Lincoln’s legacy” [5ghist 2005]
<http://hrw.org/english/docs/2005/08/05/usdom116t>.

" The Lieber Code 1863, para 155. Online at <Hit@av.civilwarhome.com/liebercode.htm>.
% |bid, para 56.
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the desire to define combatants was the atrocitieeh occurred during the
Franco-Prussian War of 1870-1871. During this tkaruncommanded, irregular
French forces fighting against the German occupatiforces were
indistinguishable from civilians. Hence, the fras¢éd Germans retaliated
indiscriminately against the civilian populati&h. Therefore, when the Brussels
Conference was convened there was considerablesht@ creating regulations
which would require the obvious separation of comabi@ from civilians and

thereby prevent indiscriminate warfare againstlieins in future conflicts.

Article 9, under the heading of “Who should be gpused as belligerents
combatants and non-combatants” (sic) reads asifsilo

“The laws, rights, and duties of war apply not oiyarmies, but also to militia
and volunteer corps fulfilling the following conidibs:

(1) That they be commanded by a person resporfsiblés subordinates;

(2) That they have a fixed distinctive emblem grueable at a distance;

(3) That they carry arms openly; and

(4) That they conduct their operations in accocganith the laws and customs
of war.

In countries where militia constitute the armyfam part of it, they are

included under the denomination ' army”.
It is possible that the criteria originated dueth® necessity of compromise

between States with strong standing armies and eve8kates whose defence
might depend on armed citizeffs.The Brussels Declaration effectively included
armed citizens as combatants provided they fulfittee stated conditions, thereby
bestowing on States with weaker armies the abitityurn citizens into lawful
combatants. Importantly, the Brussels Declaratias the first international
document to express the four criteria for combatastatus which will be
discussed in greater detail below. Although thasBels Declaration was never
ratified, it provided the framework for the Haguer@erence of 1899.

Oxford Manual 1880

The Institute of International Law, founded in 18%@as an association which
aimed to aid the growth of international law by eadouring to state the general

principles of the law and by giving assistance lie gradual codification of

% Holmes, R (edYhe Oxford Companion to military histof§001) 320.

" Project of an International Declaration concerrtimgy Laws and Customs of War 1874, article 9.
Online at <http://www.icrc.org/ihl.nsf/FULL/135?0OpBocument>.

" Elsea, supra n 46 at 25.
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international law. The Oxford Mandalwas unanimously adopted by the Institute
in 1880. Article 2 of the Manual states that:

“The armed force of a State includes:

1. The army properly so called, including the riailit

2. The national guards, landsturm, free corps,adher bodies which fulfil the
three following conditions:

(a) That they are under the direction of a resjimasihief;

(b) That they must have a uniform, or a fixed distive emblem recognisable at
a distance, and worn by individuals composing suarbs;

(c) That they carry arms openly;

3. The crews of men-of-war and other military bpats

4. The inhabitants of non-occupied territory, whnthe approach of the enemy,
take up arms spontaneously and openly to resishtiaeling troops, even if they
have not had time to organise themselves.”

The criteria specified in the Manual for determmiwho was included in the
“armed force of a State” were the same as thatfputard by the Brussels
Declaration six years earlier, with the exceptidrthee requirement to obey the
laws of war. Subsection (4) includes people engagevhat is known as levée

en mass@as combatants. This situation is discussed b&low.

Hague Conventions 1899 and 1907

The Hague Conventions were negotiated at the Farel Second Peace
Conferences held in The Hague, Netherlands, in EH@P1907. Both the Peace
Conferences were called by Russia and were indtiatgh the intention of
reducing armaments. Although they were unsucckgsfithis main purpose,
there were important discussions at both the Centms on the provisions
relating to belligerent statd$. The issue was of significance as it was already
clear that if a person was accorded belligerenustéhey were bound by the
obligations of the laws of war, and entitled to tights which they conferred —
most importantly the right, following capture, te@ lbreated as a POW. Both
Hague Convention 1l 1899 and Hague Convention IV 1987have an annex
entitled Regulations Respecting the Laws and CustofiiVar on Land. These

"2 The Oxford Manual 1880. Online at <http://wwwdarg/ihl.nsf/WebART/140-
800037?0penDocument>.

3 Infra page 45.

" Pictet, J (edThe Geneva Conventions of 12 August 1949. Commeta 3) (1960) 46.

> Hague Convention Il 1899. Online at <http://wwwciorg/ihl.nsf/FULL/150?OpenDocument>.

® Hague Convention IV 1907. Online at
<http://www.icrc.org/ihl.nsf/385ec082b509e76c41288003e636d/1d1726425f6955aec125641e0
038bfd6>.
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annexes contain the same article 1, which desctiteegroups of people to whom
the laws, rights and duties of war apply. It isntical, in all material aspects, to

article 9 of the 1874 Brussels Conference quotedab

As the 1907 Hague Conventions had not been ratifigda number of the
participants in World War | (WWI) they were not &ty binding during that war.
However, the 1899 Hague Convention regarding thws land customs of war on
land (Hague Convention Il) had been ratified bypdtticipants of WWI. It was
therefore binding on all parties and governed tredact of hostilities!

Geneva Convention on POWs 1929

During WWI deficiencies in the law relating to POWsere revealed.
Furthermore, it became apparent that the relevaguel Regulations lacked
precision’® Hence, the ICRC requested that a special cororerie adopted
specifically on the treatment of POWSs. A draft veabmitted to the Diplomatic
Conference at Geneva in 1929 and subsequently ledhm 1929 Geneva
Convention relative to the Treatment of Prisondrévar.” The new Convention
did not replace the Hague Regulations but sougltotaplete them. Article 1
extends the protections in the Convention to altspes covered by the
Regulations annexed to the Second Hague Convenfid899 and the Fourth
Hague Convention of 1907 previously mentioned. ddenthe 1929 POW
Convention covers the same groups of people asosexred by the 1874 Brussels
Conference quoted above. Furthermore, the 192%d&ion explicitly applies
also to all persons belonging to the armed foréeshmelligerent party captured in
the course of maritime or aerial wir.This statement needed to be added as the
Hague Regulations annexed to the Hague Conventiolysrelated to the laws of

land warfare.

" Garner, Jnternational law and the world wgwol 1) (1920) 19.

8 Schindler, D and Toman,The laws of armed conflic{ 988) 345.

Ipid, 351.

8 Geneva Convention relative to the Treatment afd™érs of War 1929, article 1(2). Online at
<http://www.icrc.org/ihl.nsf/FULL/305?0penDocument>
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The 1929 POW Convention, along with the Hague Cotiwes governed the
hostilities of World War Il (WWII) and formed thepplicable international law
for the post-WWII trials.

Geneva Convention Ill — article 4A

Following WWII the four Geneva Conventions were fth@ to prevent such
atrocities occurring in future wars. It was cledier this war that greater and
more specific protections and laws were neededndutimes of war. The
maltreatment of POWSs constituted an important pafrt the war crimes
indictments. Furthermore, the USSR retained aelamgmber of German POWSs
for several years after the conclusion of the wéir.was clear that the 1929
Convention required revision on many points. Like Brussels Declaration and
Hague Conventions before it, the Third Geneva Cotioe defines the categories
of persons who should, on falling into the handshef enemy, be granted POW
status. This distinguishes lawful combatants framawful combatants as POW
status is only extended to lawful combatants. dfeti4 of the Third Geneva
Convention is more extensive than any of the previaefinitions and is
correspondingly more complicated. During the Dipédic Conference of 1949
article 4 was discussed at great length and thai® wmanimous agreement that
the categories of persons to whom the Conventionldhapply was to be defined
in harmony with the previous Hague Conventi®h&he four criteria imposed on
militias and volunteer corps by the Brussels andugaagreements, delineated
above, were reproduced in article 4A(2). The entaxt of article 4A has been
included as it is the current applicable law onfldwveombatancy status in any
conflict involving the US. Hence, it is central ttte determination of whether or

not the Taliban or al-Qaeda fighters were lawfuhbatants.

8 Pictet, supra n 74 at 49.
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Article 4A reads as follows:

Prisoners of war, in the sense of the present Guiore are persons belonging to
one of the following categories, who have falletoithe power of the enemy:

(1) Members of the armed forces of a Party toctidlict, as well as members of
militias or volunteer corps forming part of sucimad forces.

(2) Members of other militias and members of otl@unteer corps, including
those of organised resistance movements, belomgiadrarty to the conflict and
operating in or outside their own territory, evéthis territory is occupied,
provided that such militias or volunteer corps)uding such organised
resistance movements, fulfil the following condito

(a) that of being commanded by a person responiiblds subordinates;

(b) that of having a fixed distinctive sign reccgatile at a distance;

(c) that of carrying arms openly;

(d) that of conducting their operations in accomtawith the laws and customs
of war.

(3) Members of regular armed forces who profeleg@nce to a government or
an authority not recognised by the Detaining Power.

(4) Persons who accompany the armed forces withciutlly being members
thereof, such as civilian members of military aifticrews, war correspondents,
supply contractors, members of labour units oreo¥ises responsible for the
welfare of the armed forces, provided that theyeh@eeived authorisation, from
the armed forces which they accompany, who shallige them for that purpose
with an identity card similar to the annexed model.

(5) Members of crews, including masters, pilotd apprentices, of the merchant
marine and the crews of civil aircraft of the Restio the conflict, who do not
benefit by more favourable treatment under anyrgihavisions of international
law.

(6) Inhabitants of a non-occupied territory, whotbe approach of the enemy
spontaneously take up arms to resist the invadirge$, without having had time
to form themselves into regular armed units, predithey carry arms openly and
respect the laws and customs of war.

The basic principle under article 4A is that redtign as a POW, and therefore a
lawful combatant, depends on two essential conhtio firstly, a person must
have fallen into the power of the enemy, and selgotitey must belong to one of
the categories specified in parts (1) to (6) obgeaph A. If these two conditions
are fulfilled then the person in question is a lavdombatant and is entitled to be
treated as a POW. The relevant subsections afeadA for this thesis are 4A(1)-
(3). People falling under subsections 4A(4) angdgfe also entitled to POW
status but it will not be necessary to refer tosthparts as they have no direct
bearing on detainees from either the Taliban @@akda. Subsection 4A(6) deals

with the situation of é&evée en massehich is discussed belot.

8 Infra page 45.
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The four criteria from article 4A(2) are the sansethose found in the Brussels
and Hague agreements. Whether the four critepéydp subsections (1) and (3)
under article 4A will be discussed in the followisgction. When considering
whether the criteria have been satisfied a questimes as to whether the group
as a whole must fulfil the four criteria or whethers the individual members of
the group who must do so. If, for example, one memof a militia group
breaches the laws of war does the entire group ltsestatus as lawful
combatants? The answer to this question is ‘Adie first requirement — that of
being commanded by a person responsible for tiubiorslinates — does apply to
the group collectively. However, the other threikeda apply both to the group
collectively and to its individual membeéts. Hence, an individual determination
must be made for each captured fighter as to whélley had a fixed distinctive
sign; carried their arms openly; and conducted thgerations in accordance with
the laws of war. The failure to fulfil one or mooé these requirements by one
member of a group does not automatically excluderomembers of the group

from lawful combatant status.

Thefour criteria and regular armed forces

There is a clear distinction in article 4A betwesubsections (1) and (2).
Subsection (2) contains four criteria which must folilled by members of
militias and volunteer corps in order for them ®@BOWS on capture. However,
these criteria are not listed under subsectiorigilinembers of armed forces and
militia or volunteer corps forming part of the am#®rces. The key uncertainty
concerning article 4A is whether people falling andubsections (1) and (3) must
also fulfil the four criteria listed under subsecti(2) in order to qualify as lawful
combatants and be entitled to POW status. s et to POW status for
members ofregular armed forcesonditional upon the fulfilment of the four

criteria or is it an absolutgght?

Some authors argue that the fact that the critar&a clearly only under the
subsection for volunteer groups and militias notrimg part of the regular army

of the State, indicates that there is no similat ter members of a regular army

8 Goldman, R and Tittemore, B “Unprivileged combasaamnd the hostilities in Afghanistan:
Their status and rights under international hunaaiaibh and human rights law” [December 2002]
<http://www.asil.org/taskforce/goldman.pdf> 14.
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and their status is not in doubt — they need falfilmore stringent test than simply
being members of the armed foré&s.However, others have suggested that
despite the structure of the article it is implittiat a captured combatant must
fulfil the criteria in subsection (2) in order taaify as a POW, as only those
elements describe properly a member of the arme@dpand the drafters of the
Convention felt it would be superfluous to list ttxéteria with regard to regular

armies®

The original formulation of the combatancy requiesnts article, in the Brussels
Declaration of 1874, was ambiguous and could bel @&sa applying the four
criteria to regular armies as well as to militialarolunteer corps:

“The laws, rights, and duties of war apply not otdyarmies, but also to militia
and volunteer corps, fulfilling the following cotidins. ..
This article remained materially unchanged in th#99 and 1907 Hague

Conventions. However, it was substantially changefibre being incorporated
into the Third Geneva Convention in 1949. It iportant to note that neither the
Hague Regulations nor Geneva Convention Il exihfigtate that a member of
regular armed forces must fulfil the four criteimaorder to be a POW in the event
of capture. The four criteria are in fact only mened for irregular forces and

not for regular ones.

However, this is because the drafters of the 1889107 Hague Conventions
and the 1949 Geneva Conventions considered thalaregrmed forces implicitly
fulfilled the four characteristics and that therasw‘consequently no need to
specify those requirements for the said foréés.”The authoritative ICRC
commentary on the Third Geneva Convention obsetivasthe drafters of the

Convention

“considered that it was unnecessary to specifysipe which members of armed
forces should have for purposes of recognitfn.”

8 Elsea, Jreatment of “battlefield detainees” in the war tarrorism (2003) 26. See for
example Paust, J “There is no need to revise the ¢d war in light of September 11

[November 2002] < http://www.asil.org/taskforce/papdf>.

% See for example Baxter, R “The duties of combatant! the conduct of hostilities (Law of the
Hague)” in UNESCOInternational Dimensions of Humanitarian Lg#988) 229; Mallison, T
and Mallison, S “The juridical status of irreguambatants under international humanitarian law
of armed conflict” (1977) 9 Case Western Journdhtérnational Law 56.

% Brussels Declaration 1874, article 9; Annex to t&a@Gonvention Il 1899, article 1; Annex to
Hague Convention IV 1907, article 1.

8 pfanner, T “Military uniforms and the law of wa2004) 86 IRRC 93, 111.

8 pictet, J (edThe Geneva Conventions of 12 August 1949. Commerta 3) (1960) 52.
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This shows States do have a duty to ensure thatoersnof its armed forces can
be immediately recognised as soldiers and to mak&in that they are easily
distinguishable from members of the enemy armecdefor from civilians. The

ICRC commentary continues:

“The Convention does not provide for any reciprauatification of uniforms or
insignia, but merely assumes that such items wellell known and that there
can be no room for doubt”

The reason the Third Geneva Convention does noifgadly state that members

of the regular armed forces must wear uniformsdsahse this requirement is

self-evident.

Although, prima facie the Geneva Conventions do not appear to place wonsli
on the eligibility of regular forces to POW status,

“nevertheless regular forces are not absolved frogeting the cumulative
conditions binding irregular forces. There is nhere presumptiorthat regular
forces would, by their very nature, meet those dwrsd” (emphasis added).

The idea underlying the article 4A definitionshait

“the regular armed forces fulfil these four coraliis per seand, as a result, they
are not explicitly enumerated with respect to tiéfn.
Due to the fact that regular armed forces are d@rpeio automatically fulfil the

criteria — simply due to being regular armed foreest is not necessary to
explicitly mention the criteria under subsectiods énd (3). Furthermore, it
would in fact be illogical to read ‘armed forces' article 4A(1) as somehow
relieving members of armed forces from the samaiirements imposed on

members of militias or volunteer corps.

The foremost distinction developed by the Hague @edeva Conventions was
the distinction between soldier and civilian. Treyent civilians being fired upon
in error, features which can easily distinguish batants from civilians are
necessary — and they are necessary for both regutaed forces and irregular
fighters. In order to protect civilians, soldiemaist be able to tell the difference
between civilians and opposition forces. Thisetiéhce needs to be clear for both
regular and irregular opposition soldiers. Thengple of distinction cannot be
maintained if only irregular soldiers are requiteddistinguish themselves from
the civilian population. Historically, there hasdm an emphasis on carrying arms

89 [1h;

Ibid.
0 Henckaerts, J and Doswald-BeckCustomary international humanitarian law. Volume 1
Rules(2005) 15.
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openly and wearing uniforms in order to preservis thssential distinction
between civilians and combatants.This emphasis has been apparent for both
regular and irregular fighters. It has been suggkethat ‘the soldier’ means “the
uniformed regular soldier, fighting under his cayi#t flag against other similar
soldiers fighting under theirs® This implies that the requirement that members
of the regular armed forces wear a uniform is aato Furthermore, it has been
bluntly stated that

“the absence of a military uniform usually indicatbat a person is a civilian, is
therefore not allowed to perform military functioamsd must not be attacked.”
Undoubtedly the principle of distinction requirdgat members of regular armed

forces must, at the very least, wear uniforfhs.

Article 44(7) of Additional Protocol |1 1977 (whichill be discussed in greater

detail below) states:

“This Article is not intended to change the gerlgratcepted practice of States
with respect to the wearing of the uniform by cotabgs assigned to the regular,
uniformed armed units of a Party to the conflict.”

This clearly shows that the wearing of uniformsunsaccepted practice which is

expected to be upheld by regular armed forces. thEumore, it has been
suggested that

“although this provision was introduced to countdaince the loosening in
Protocol | of the identification requirement for egtlla fighters, it was also
intended to point out that regular troops normalgar uniforms.*

In discussing subsection (3) the ICRC commentapfagxs that the four elements
required under subsection (2) are not mentione@musigbsection (3) because it is
simply assumed that ‘regular armed forces’

“have all the material characteristics and all atteibutes of armed forces in the
sense of subparagraph (1): they wear uniform, biaage an organised hierarchy
and they know and respect the laws and customsofi

Clearly if ‘regular armed forces’ under subsect{@) are implicitly required to

fulfil these conditions then ‘armed forces’ undebsection (1) must be also.

%1 Reisman, W and Antoniou, The laws of waf1994) 43.

2 Best, GWar and law since 1948.994) 128.

% pfanner, supra n 87 at 94.

% The term ‘uniform’ is being used loosely to meawy éixed distinctive sign which is
recognisable at a distance and serves to distinguoisliers from the civilian population. Article
4A does not require combatants to wear a full arituniform.

% pfanner, supra n 87 at 102.

% Pictet, supra n 88 at 63.
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There exists much support for the theory that Hmesrequirements that apply to
irregular forces are also valid for members of tegtorces. Indeed, there is

“ample evidence that this is a rule of law....Any ukg soldier who commits
acts pertaining to belligerence in civilian clotHeses his privileges and is no
longer a lawful combatant. ‘Unlawful’ combatantsiyrthus be either members
of the regular forces or members of resistanceuefrgla movements who do not
fulfil the conditions of lawful combatants?”

Evidently, members of regular forces will not beitked to lawful combatancy

status unless they satisfy the criteria expliaibplied to irregular forces.

In the case oMohammed Ali v Public Prosecut8ithe Privy Council held that it
is not enough to establish that a person belongbdaegular armed forces in
order to guarantee him POW status. Members ofdfgalar armed forces must
observe the conditions imposed on irregular foregen though this is not
expressly stated in article 4 of the Third Genewav@ntion. The House of Lords
gave a similar verdict in the 1969 Malaysian cas®@sman v Prosecutd? Their
Lordships held:

“for the ‘fixed distinctive sign recognisable atdéstance’ to serve any useful
purpose, it must be worn by members of the militiesolunteer corps to which
the four conditions apply. It would be anomalodistie requirement for
recognition of a belligerent, with its accompanyiright to treatment as a
prisoner of war, only existed in relation to mensbef such forces and there was
no such requirement in relation to members of theed forces. All four
conditions are present in relation to the armeddsof a country”.

Clearly both these cases provide support for thsgtipa that regular armed forces

are required to fulfil the four criteria.

The military manuals of many States define the drioeces of a party to the
conflict by requiring them to be under a commargpomsible to a party for the
conduct of its subordinates and be subject to &mnal disciplinary system which
enforces compliance with the laws of wdt. This is compelling evidence
suggesting that many States believe their armeck$oare required to fulfil at

least requirements (a) and (d) from article 4Aprder to be the regular armed

 Detter, IThe law of wai2" ed, 2000) 136.

% Mohammed Ali v Public Prosecutfi#969] 1 AC 430, 449.

% Osman and Others v Public Prosecufb69] 1 Law Reports, Appeal Cases, 453 (PC).
190 see for example the Military Manuals of Argentihaw of War Manuall 989, section 1.07);
Australia Defence Force Manudl994, section 512); CanadaQAC Manual1999, section 7);
Croatia {OAC Compendiurh991, p5-6); HungaryMilitary Manual 1992, p16); KenyalOAC
Manual 1997, p7); New Zealand/flitary Manual 1992, section 805); Nigeridflitary Manual
1994, p38); SpainLOAC Manuall996, vol 1, section 1.3); ULOAC Manuall981, section 3).



30

forces. The UK Laws of Armed Conflict Mant#idefines armed forces as being
under a commander responsible for the conduct ®fshbordinates and being
subject to an internal disciplinary system enfogcaompliance with the law of

armed conflict. It further states that it is “custary” for members of organised
armed forces to wear uniforms but this is not stae a necessary part of the

definition of armed force¥?

In a 2002 memo to the White House Counsel, Gerigyhkee, then Assistant
Attorney General, now a US federal judge, concludleat “the four basic
conditions that apply to militias must also ap@y,a minimum, to members of
armed forces*®® He supports this conclusion with the followingeion:

“There was no need to list the four Hague condgionArticle 4(A)(1) because it
was well understood under pre-existing internatidaa that all armed forces
were already required to meet those conditidffs.”

Bybee continues:

“there is no evidence that any of the...draftersatifiers of [the Third Geneva
Convention] believed that members of the regulaneatr forces ought to be
governed byower standardsn their conduct of warfare than those applicable
militia and volunteer forces.”

This comment is valid — it does not seem reasornallequire members of militia

and volunteer forces to meet higher standardstthase burdening regular armed

forces.

The law and theories discussed thus far providdeeme for the assertion that
members of the regular armed forces of a Saagerequired to fulfil the four
criteria listed under subsection (2) of article 4Mowever, there are also some
opposing arguments maintaining that members of laegarmed forces are
entitled to POW status regardless of whether thdfyl the criteria, and that the
criteria consequently only relate to militia or unteer corps. The most obvious
rationale for asserting that members of regularearforces are not obliged to
satisfy the four criteria is the structure of ddidA. The ordinary reading of the
article clearly only includes the four criteria @ndsubsection (2). Furthermore,

the travaux préparatoireshow that regular armed forces, including memiérs

101 YK, LOAC Manual(1981), section 3.
% |bid.
193 Bybee, J “Memorandum from Assistant Attorney Gahday S. Bybee to The White House
Counsel (Alberto Gonzales) on the status of Talibarces under Article 4 of the Third Geneva
Convention of 1949” [7 February 2002]
1<OQ'[tp://news.findIaw.com/hdocs/docs/torture/bybe‘tﬂmnemz.htmI> 4.

Ibid
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militia and volunteer corps forming part of theno, mbt have to formally fulfil the

four criteria in order to qualify as POWS.

It has been suggested that

“the key factor in determining the lawfulness af@nbatant. is the affiliation of
the combatant to a party to the conflitt>”
Under this view the organised armed forces (incigdmilitias and volunteer

corps) of a party to the conflict are lawful condogs simply due to their position
as part of the armed forces and they do not hatdfibthe four criteria to verify
this positiom®’ The determinative criterion for POW status foguiar armed
forces of a party to a conflict is purely membepsti the armed force€® It has
been observed that the regular armed forces ohte,Stven if it is a government
or an ‘authority’ not recognised by the opposingtypa“‘need not necessarily
satisfy the four criteria in order for their membeio be entitled to POW
status.*® This analysis of the situation accepts that wbdmpliance of the law
might reasonably bexpectedof members of regular armed forces, it is not
required for their obtaining POW status. This casts intoilat the assertion that
members of regular armed forces must fulfil ther foniteria in order to be granted
POW status.

In summary, arguments have been given for and sigthe question of whether
regular armed forces are required to satisfy the éoiteria specified under article
4A(2) of the Third Geneva Convention. Firstly, firénciple distinction protected
by the laws of war — that between civilians and batants — requires the criteria
to be binding on members of regular armed forcewelkas irregular forces or
the distinction cannot be sustained. Secondlypitld have been unnecessary to
spell out the criteria for members of armed forassit is simply assumed that
members of armed forces do in fact fulfil them asmatter of course.
Furthermore, the Privy Council, the House of Loatsl the military manuals of
many States add weight to the idea that regulardrforces are required to

satisfy the requirements. On the other hand thezearguments to suggest that

1% pfanner, supra n 87 at 115.
196 Roberts, A “Counter-terrorism, armed force andiéves of war” (2002) 44 Survival 7, 22.
107 i

Ibid.
18 paust, J “There is no need to revise the lawsasfimlight of September 11 [November
2002] < http://www.asil.org/taskforce/paust.pdf>.
199 E|sea, Jrreatment of “battlefield detainees” in the war t@rrorism (2003) 21.
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regular armed forces are not required to satiséyftiur criteria in order to be
treated as POWSs, the most obvious of these beatgthle basic layout of article
4A does not apply the criteria to subsections (iJ €). The only other ground
given by a variety of commentators as to why regataned forces do not have to
fulfil the criteria seems to be that the determirefactor for POW status is the
simple fact of belonging to the regular armed fercéelonging to the forces is

enough and it is not necessary to fulfil the crater

The arguments establishing the theory that regatared forces are required to
satisfy the four criteria are much more compellingn those opposing the theory.
It is a firm condition of the laws of war that s — both regular and irregular —
be easily distinguishable from the civilian popidat Hence, it is necessary for
regular armed forces to wear a fixed distinctignqisuch as a uniform) and carry
their arms openly. Furthermore, it would be unoeable to impose harsher
conditions on irregular fighters than those imposedregular armed forces. It
was simply assumed in 1949, when the Geneva Caowenivere drafted, that

regular armed forces would fulfil the criteria asnatter of course, simply due to
being regular armed forces. Therefore, the fouera were not included under
subsections (1) and (3) but regular armed forcesrequired to fulfil them in

order to qualify for POW status. Consequently, tbst of this thesis will be

based on the assumption that in order to be lasbuhbatants, and therefore
entitled to POW status, regular armed forces, aé ageirregular forces, must

fulfil the four criteria in article 4A of the ThirGeneva Convention.

Additional Protocol |

The 1949 Geneva Conventions were not the last #ode#o define exactly who
could be a lawful combatant. In 1977 Additionabt®col | had another attempt
at this difficult task and defined lawful combataas:

“all organised armed forces, groups and units whach under a command
responsible to that Party for the conduct of itsasdinates.... Such armed forces
shall be subject to an internal disciplinary systehich, inter alia, shall enforce

compliance with the rules of international law aggile in armed conflict™*°

110 Additional Protocol I, article 43(1).
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The reasons for the 1977 rejuvenation of the coamuat criteria; exactly what the
new definition entailed; and why it is not appli@kto this thesis will be

discussed below.

Historically, wars of national liberation involvingtruggles against colonial
domination, alien occupation or racist regimes weoesidered to be internal
conflicts, non-international in nature, and entajlthe direct involvement of only
one sovereign State. The 1949 Geneva Conventmsldithis historical state of
affairs but in the years following their creatidmete were many such wars and
many countries were sympathetic to the cause adnsdtliberation movements.
However, national liberation movements often hadfight unconventionally,
using guerrilla tactics in order to have an impacil hence did not always carry
arms openly or wear uniforms. Therefore, they wesefulfilling the criteria to
be lawful combatants or POWs.

In 1948 the Malayan Communist Party (MCP) beganaamed struggle to
overthrow British colonial rule in Malaya. This sva war of national liberation
fought for the most part through guerrilla tactittge to the fact that the MCP did
not have sufficient numbers or weapons to use tiosdl methods of warfare.
The loss of civilian lives was extensive as a resfithe nature of the confli¢t!
Similarly, guerrilla warfare played a significantup in the Algerian war of
independence (1954-1962) fought against the Freotbnists by theFront de
Libération Nationale(National Liberation Front)** The war was characterised
by guerrilla and terrorist tactics utilised by thationalists and the counter-
insurgency measures with which the French militeegponded. De Gaulle
returned to power in 1958 and increasingly becaomviaced that while the war
in Algeria was militarily winnable it was not inteationally defensible. Hence,
Algeria achieved its independence in 1962. Due to the guerrilla tactics of the
nationalists, the harsh counter-insurgency measurdsrtaken by the French and

the extensive loss of civilian lives, the war wamnerally unpopular with the

1 Holmes, R (ed¥he oxford companion to military histo¢g001) 534.
112 | h;

Ibid, 32.
113 |bid.
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international community and garnered more sympébnythe plight of national

liberation movements or freedom fightéts.

The Vietnam war (1959-1975) was also a battle bgeaation movement against
foreign domination. Vietnam gained its indepenaefitom France following the
Indochina war (1946-1954) and was temporarily fiarted at the 1% parallel.
Above the parallel the Vietminh established a dstiatate under the leadership
of Ho Chi Minh; below the parallel a non-commurssite was established under
the Emperor Bao Dai. In 1955 the French-backeddtorpvas deposed by US-
supported Ngo Dinh Diem as the President of thelynestablished Republic of
Vietham!*® The 17" parallel had been intended as a temporary partiiud it
was anticipated that general elections would bd bgl 1956 to bring about the
reunification of Vietnant!® However, an election was not held and oppostion
President Diem’s rule grew in South Vietnam. A {@wel insurgency began in
the South in 1957 and in 1959 the North agreeduppart an armed revolution
against Saigoht’ The National Liberation Front was formed in order
overthrow the government of the South. The enswiogflict involved much
guerrilla warfare due to the mountainous and jwugleered terrain of Vietnam.
International condemnation of the war was extensivel once again the
difficulties faced by people attempting to fightr fdiberation from foreign

domination were recognised.

These three examples represent the type of comifiadttook place between the
signing of the Geneva Conventions in 1949 and thedftidg of Additional
Protocol | in 1977. Wars of national liberationta@ibed the sympathy of the
international community and it was appreciated titaivas not possible for
guerrilla fighters to live up to the high standardguired for combatancy status
under the Third Geneva Convention. It was thodigat more protections needed
to be extended to guerrilla fighters and hencectimabatancy requirements should

be less strict!®

" bid.

" bid, 953.

16 Geneva Accords 1954. Online at <http://www.mtloély.edu/acad/intrel/genevacc.htm>.

" Holmes, supra n 111 at 953.

18 5olf, W “A response to Douglas J. Feith’s Lawlie Service of Terror — The Strange Case of
the Additional Protocol” (1986) 20 Akron Law Revie81, 273.
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Change was sought through the Diplomatic Conference International

Humanitarian Law Applicable in Armed Conflicts, elh Geneva 1974-1977.
The ICRC had two declared goals for the Diplom&anference. One was to
develop international humanitarian law as develaumaeas clearly needed in this
area. Hague Law was seriously outdated and there gaps in the protection
under the Geneva Conventions. It was thought thate were inadequate
provisions for guerrilla warfare and a marked abserof environmental

protections. The second main aim of the ICRC wagseaffirm the existing

principles of international humanitarian law comryorconsidered to be

customary international law, but neglected or iguloby States in practise during
WWII and since*®

More than 100 governments sent delegations todh&rence and it was notable
as the first time Third World nations had the oppoity to participate in a
conference on the codification of humanitarian t&Third World countries had
their own special concerns and their agenda wate glifferent to the declared
goals of the ICRC. They were eager to relax tig@irements of combatant status
so ‘freedom fighters’ waging a guerrilla war coldd able to attain the status of
POWSs'! Furthermore, they wished to have wars of natidibaration qualified
as international armed conflicts rather than irmearmed conflicts. This would
mean that the majority of the Geneva Conventionsilvapply to wars of
national liberation and ‘freedom fighters’ would j@n greater protections.
Following a lengthy debate this proposal was adbptea majority voté*? The
Additional Protocols have been called the

“international community’s most ambitious attempescape from the shadow of
the Second World War and to legislate for a new egmion of
conflicts...frequently conducted by irregular, guairimethods rather than by set
piece battles between opposing bodies of regutdionmed armed forces®

Additional Protocol | was drafted at the Diploma@onference with the purpose

of filling the gaps perceived in the protection ypded by the Geneva

19 Greenwood, C “A critique of the Additional Protdeo the Geneva Conventions of 1949” in
Durham, H and McCormack, T (edB)e changing face of conflict and the efficacy of
International Humanitarian Law1999) 6.

120 Gasser, H “An appeal for ratification by the Udit8tates” (1987) 81 AJIL 912, 915.

121 Greenwood, supra n 119.

122 Gasser, supra n 120.

123 Greenwood, supra n 119 at 3.
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Conventions. This was to be done by extendingctttegories of people entitled
to combatant status and removing some of the anti@guo be found in the
Conventions. Articles 43 to 47 of the First Adadital Protocol reflected a
compromise between the need to protect civiliamanguimes of armed conflict
and the need to relax the standard for unconvedttifighters, especially those
acting in occupied territory. The compromise wsseatially to

“relax the rigid requirements of the Hague and Ganstandards sufficiently to
provide guerrillas a possibility of attaining ptaged combatant status without
exposing the forces fighting them to the dangeetiaht in the use of civilian
disguise in order to achieve surprisé®”

It was thought that this would strengthen the priode of the civilian population

from the effects of hostilities, particularly in @gied territory. By extending
greater protections to irregular fighters, suclitieggs would no longer be obliged
to mingle with civilians in order to gain an advageé, and hence the risk to

civilians of being targeted by the enemy would éssened®

Alternatively, articles 43 to 47 of Additional Poabl | can be seen as weakening
the previously strict distinction required betwesmbatants and civilians which
acted to protect civilians during wartime. Onetloé overarching principles of
international humanitarian law is the separation acoimbatants and non-
combatants (civilians). The Third Geneva Conventmovides incentives in
order to ensure that the laws of war are upheldthatlcombatants distinguish
themselves from the civilian population. AdditibiRrotocol | extended greater
protections to irregular fighters and in doing ke gap between combatants and
civiians was lessened. This deteriorated andréturthe previously sharp

distinction between combatants and civilians.

Article 43(1) of Additional Protocol | outlines theeople who are the ‘armed

forces’ of a Party —

“all organised armed forces, groups and units whac under a command
responsible to that Party for the conduct of itsosdinates, even if that Party is
represented by a government or an authority nagrsed by an adverse Party.
Such armed forces shall be subject to an interisalgdinary system which, inter

alia, shall enforce compliance with the rules dkinational law applicable in

armed conflict.”

124 5olf, supra n 118.
125 |bid.
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Article 43(2) states that members of these ‘arnm@dels’ are combatants — they
have the right to participate directly in hostdgi Article 44(1) applies POW

status to combatants:

“[alny combatant, as defined in article 43, whdsfahto the power of an adverse
Party shall be a prisoner of war.”
Article 43 thus eliminates the distinction betwessgular armed forces and

irregular voluntary corps, militias and other origad resistance movements
advocated by Geneva Convention Ill. The artickeasally puts all components
of a party’s armed forces on an equal footing tatus. Furthermore, under the
Third Geneva Convention, POW status was extendedptured members of the
regular armed forces professing allegiance to aeguwwent or authority not
recognised by the Detaining Power, but not to wlag fighters professing
allegiance to such an unrecognised power. Ard@eemoves this distinction so
regulars and irregulars alike are protected whey fight for an unrecognised

authority.

Under the Third Geneva Convention’s traditionabwvief combatancy abiding by
the laws of war is a firm requirement in order te granted POW status.
However, under article 44(2) of Additional Prototol

“violations of these rules shall not deprive a catalnt of his right to be a
combatant or.a prisoner of war”.
All combatants are still required to obey the lasfswar (such as the non-

targeting of civilians), but if they do not the yakege of POW status will not be
withheld from them. Bestowing POW status on alinbatants irrespective of
whether they have complied with the rules of indgional law removes the

incentive to comply.

As well as removing the incentive to obey the lasfsvar the First Additional
Protocol weakens the strict distinction between lcatants and civilians that the
Third Geneva Convention espouses. The four citender article 4 of the Third
Convention clearly require combatants to distinguieemselves from the civilian
population. However, Additional Protocol | recoggs that in some armed
conflict situations combatants are unable to darsb determines that combatants
indistinguishable from the civilian population wilietain their status as
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combatants provided they carry their arms opéfflyShould a combatant fall into
the power of the enemy while failing to carry hisna openly he will forfeit his
POW status but shall, nevertheless,

“be given protections equivalent in all respectshiose accorded to prisoners of
war by the Third Convention and by this Protocdf.”
This means that although official POW status istéld, combatants who fail to

carry their arms openly will still be treated liIROWSs on capture. To some extent
this removes the incentive to carry arms openljoorcombatants to distinguish
themselves from the civilian population. A comipéterho failed to distinguish
himself under Geneva Convention Il lost his pasitas a privileged combatant,
was therefore not entitled to POW status on captanel could be tried as a
common criminal for his unprivileged involvement hostilities. The new rule
under the First Additional Protocol, as elucidabgdarticle 44(3), makes it clear
that should a combatant fail to distinguish himsetien required the sanction is
trial and punishment for a breach of the laws of, wat no loss of combatant and
POW status.

Article 45 of Additional Protocol | requires thatpgrson who has fallen into the
power of an adverse Party be presumed to be a PiDivere is any doubt as to a
person’s status they must be treated as a POW aitdmpetent tribunal has
adjudicated on the issd® Article 45(3) determines that if a person is not
entitled to POW status and they do not benefit frowre favourable treatment
under the Fourth Geneva Convention they shall hlageprotection of article 75
of Additional Protocol | (examined in Chapter Fowvhich gives a minimum
standard of treatment.

126 Additional Protocol I, article 44(3). Article 43) states:
“[iln order to promote the protection of the cieifi population from the effects of hostilities,
combatants are obliged to distinguish themsehas the civilian population while they are
engaged in an attack or in a military operatiorppratory to an attack. Recognising,
however, that there are situations in armed cdsflihere, owing to the nature of the
hostilities an armed combatant cannot so distiftghimself, he shall retain his status as a
combatant, provided that, in such situations, lideshis arms openly:
(a) During each military engagement, and
(b) During such time as he is visible to the adversdrie he is engaged in a military

deployment preceding the launching of an attacktiith he is to participate.

Acts which comply with the requirements of thisggnaph shall not be considered as
perfidious within the meaning of Article 37, paragh 1 (c).”

127 bid, article 44(4).

128 |bid, article 45(1).
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Despite having lowered the threshold requirememts iflentification as a
combatant, making it much easier for irregular atrgeoups such as members of
guerrilla forces to attain combatancy status, Adddl Protocol | still claims to
protect the distinction between civilians and cotabts. Article 48, entitled
“Basic rule”, states that “the Parties to the canfshall at all times distinguish
between the civilian population and combatantshisTs simply a restatement of
the commonly accepted civilian or non-combatant unity principle. However,
ironically, it follows directly after a number oftales which weaken that very

principle.

A short break must be taken from the First AddiiloArotocol to consider the two
different areas of the laws of war — flae ad bellumand thgus in bello Thejus
ad bellumis the part of the laws of war which governs thgality of the use of
force — whether it is legal to go to war. Tjhe in bellorefers to the humanitarian
rules which must be respected during warfare. #althl Protocol | tends to
confuse these two areas of law which ought to hat keparate at all times.
Best® asks

“should not thgus in bellogo easy on irregular combatants fighting for a eaus
which thejus ad bellunpronounced to be just?”

He calls it an “embarrassing fact” that internasibnumanitarian law

“applies impartially and indifferently to both ofl sides in an armed conflict
without regard to the merits of the conflict’'s casis
This is known as the doctrine of belligerent egyalHowever, as ‘embarrassing’

as this fact may be, it is necessary. It is toahand takes to long, to establish
the rights and wrongs of a war at the time it imgdought in order to determine
exactly how, and to whom, international humanitarimw should apply.
Furthermore, in all wars both sides would claimh&ve a ‘just cause’. Bédt
cites Sir Robert Craigie, during the final readthgough of the articles of the
Third Geneva Convention, as stating “a war is dillwar in the eyes of
international law even though it has been illegatynmenced.” Once a war has
begun, thereasonsfor that beginning have no influence. However toaflict
started, the onus is still on both parties to fitig war in accordance with the

laws of war.

129 Best, GWar and law since 1948.994) 129.
*%1bid, 130.
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The idea of having a ‘just cause’ is in fact theyveeason Additional Protocol |
revisited the definition of lawful combatant statusPeople fighting wars of
national liberation were seen as espousing a gasise’ and therefore it was
thought that more protections should be accordetem. Theories of ‘just war’
only concerrjus ad bellunand

“cannot justify (but are in fact frequently usedaply) that those fighting a just
war have more rights or less obligations underefmational humanitarian law]
than those fighting an unjust war™

Additional Protocol | purports to take into accouhe fact that a party to a
conflict may be fighting on just grounds but needuse guerrilla warfare in order
to advance their cause. This lessening of thedatds of thgus in bellodue to
the possibility of a strongis ad belluntase is unacceptable. Despite the fact that
one side of an armed conflict may be using forcéawfully and the other
lawfully, it remains essential that internationainmanitarian law be respected by
both sides and apply to both sid&s. Inevitably, each party to the conflict will
have civilian victims of war and they are equallytited to and need the
protections provided by the laws of war. It musbae remembered that even if
the violation ofjus ad bellumwas committed by their side the civilians are not
necessarily responsible for that violation and nati$it benefit from international

humanitarian law protections.

The right to react in self-defence fi@as ad bellumrule) does not exempt the
133

defending State from its obligations under the laksvar (thejus in bellg.
This principle is even enshrined in the preambl@dditional Protocol I, despite
the fact that the sections of the Protocol disalisé®ve are guilty of mingling the
two areas of international humanitarian law. Theamble includes the statement
that the provisions of the Geneva Conventions drtldeoProtocol

“must be fully applied in all circumstances to pérsons who are protected by
those instruments, without any adverse distincbased on the nature or origin
of the armed conflict or on the causes espousear Iaytributed to the Parties to

the conflicts™®*

131 sassoli, M and Bouvier, Now does law protect in war? Cases, documentstaaching
materials on contemporary practice in internatiomalmanitarian law(1999) 84.
132 i

Ibid.
13 Miiller, A “Legal issues arising from the armed flishin Afghanistan” [2004] 4 Non-State
Actors and International Law 239, 257.
134 Additional Protocol |, preamble.
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It is a firm requirement that all parties to an adhtonflict obey the laws of war
regardless of the justice of the cause they clairbet fighting for. The fact that
the First Additional Protocol intermingles thes ad bellumand thgus in bellois

a distinct mark against it.

In 1977 Additional Protocol | was drafted in aneatpt to redefine the

requirements for combatancy status. World opiriiad been sympathetic to the
causes of freedom fighters and the Protocol endeadoto extend some
protections to these people. However, in protgcfiaople forced to fight using
guerrilla tactics the Protocol blurred the previgusharp distinction between
combatants and civilians. As civilian immunityase of the paramount principles
of the laws of war it should not be sacrificed tlmw the inclusion of freedom

fighters as lawful combatants.

I napplicability of Additional Protocol |

The reasons for the introduction of Additional Bl | into international law
and the relevant sections contained in this doctiiave been discussed. It was
necessary to do this as Additional Protocol | dadag a major part in combatancy
law due to the fact that it has altered this arelaw radically. However, it will
now be explained why it is not possible to applyd&idnal Protocol | to this

thesis.

As international law currently stands internatiotralaties only become binding
on a State in so far as they are ratified by thateS However, should a treaty
reach the status of customary international lawviit be binding on all States
whether they have ratified it or not. The US styrdditional Protocol | on

December 12, 1977 but it has not ratified the Rait@and nor has Afghanistan.
The reservations the US made to Additional Protdoekre very specific and

related to the combatancy articles discussed aboVée fact that the US
reservations were only on the basis of certainipgmovisions has meant that
many other provisions in the Protocol have beere abl become customary

international law despite the reservatidits. This means that the US is bound by

135 Docherty, B and Garlasco, M “Off target: The coaidof the war and civilian casualties in
Irag” [2003] <http://hrw.org/reports/2003/usal203/>
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those provisions of the Protocol which are custgmaternational law, but not

those it objected to.

As explained in section 1.5, customary internafidasv is international law
which develops from the co-existence of two elemerfirstly, there must be a
consistent and general practice among States; ecwhdly, those States must
consider their practice to be in accordance witterimtional law*® Parts of
Additional Protocol | have reached this status efnh practised by States
believing that they are acting in accordance witlkernational law. However, not
all of the Protocol is considered to be customariernational law. When
declining to ratify the Protocol the US made ittguilear that it objected on the
basis of article 44, claiming that this article wbextend Geneva Convention
protections to some unlawful combatahts. They clearly did not wish to be
bound by these provisions and hence they canndbioed to abide by them
simply as a result of a claim that all of Additibrarotocol | is customary

international law.

The letter written by President Reagan to the $&#ah 1987 concluded that the
US could not ratify the First Additional Protocat & was “fundamentally and
irreconcilably flawed.**® According to the President, the Protocol contine
“provisions that would undermine humanitarian lamd @endanger civilians in
war” and he emphasised that “we must not... givegeitmn and protection to
terrorist groups as a price for progress in huraaiait law.**° President Reagan
foresaw difficulties with the provisions extendiesgmbatant status to irregular
forces, claiming that they “would endanger civisBaamong whom terrorists and
other irregulars attempt to conceal themselv&s.He thought that the problems
in the Protocol were so fundamental in charactdpasot be able to be remedied
through reservations even though he considered ptmés of the Protocol to be

“of real humanitarian benefit*?

136 Byers, MCustom, power and the power of rules: Internatiaeations and customary
internationallaw (1999) 130.

137 president Reagan, “Letter to the Senate” [29 Jgril@87]. Reproduced at 81 AJIL 910, 911.
138 |bid, 910.

39 bid, 911.

19 |pid.

M1 Ipid.

142 1bid.



43

As the US expressly refused to ratify the First Widdal Protocol on the basis of
articles 43 and 44 those articles cannot be saidhatlee become customary
international law binding on the US. Therefordicte 4A of Geneva Convention
[ll continues to provide the standard of law regagdcombatancy requirements
and entitlement to POW status applicable to arnwedlicts between the US and

another State, even if the other State has ratified 977 Protocol.

Geneva Convention Il — article 5

The law concerning combatants applicable to thesithis article 4A of the Third
Geneva Convention. This article determines thtergai for lawful combatancy
status and who is entitled to POW status when cagtby opposition forces.
Article 5 of the Third Geneva Convention deals vatlituation in which there is
doubtas to the status of a detainee and reads as ®llow

“Should any doubt arise as to whether personsngasommitted a belligerent
act and having fallen into the hands of the endraigng to any of the categories
enumerated in article 4, such persons shall erfjeyprotection of the present
Convention until such time as their status has liEgarmined by a competent
tribunal.”

This means that if there is doubt as to whetheetaidee is entitled to POW

status, a competent tribunal must determine theeissid until that determination
IS made the detainee must be treated as a POW pidwision was inserted into
the Convention at the request of the ICR@s prior to this requirement decisions
were often made by soldiers of relatively low rammkthe battlefield which led to
situations where a captive could be presumed unlaamd executed on the

spot}*

The main impediment to the easy application otckatb is due to the phrase ‘no
doubt’. Michaelsen and Shershdask “whose doubt is sufficient to trigger the
protection of article 5 and to mandate the convgiincompetent tribunals?” Not
surprisingly, the Bush Administration has claimbdttthere is no doubt about the
status of the detainees being held at Guantanamg Baba — they are

undoubtedly not POWSs — so there is no need to thiem access to a ‘competent

143 pictet, J (ed¥he Geneva Conventions of 12 August 1949. Comrmyent 3) (1960) 77.

144 | evie, HPrisoners of war in international armed confli@977) 56.

145 Michaelsen, S and Shershow, S “Beyond and befréatv at Guantanamo” (2004) 16 Peace
Review 293.
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tribunal’ to clarify their status*® The US position is that the doubt must come
primarily “or even overwhelmingly” from the detang power and that as the US

has no doubts in this case about the classificatidhe prisoners, there is no need
to have their status determined by a competenirteild*’

The issue of doubt under article 5 was mentionedJbstice Souter in his
dissenting opinion in the 2004 US Supreme Couré cd$damdi v Rumsfelf*®

He stated that the government’s reliance on thegeaical pronouncement that
there was no doubt to trigger the application & éiticle was at odds both with

international law and the incorporation by the U$hat law into domestic law*’

Furthermore, the pronouncement by the US that ndotdexists infringes the
United States Army Field Manualhe Law of Land Warfarewvhich gives the
following interpretation for article 5:

“[Article 5] applies to any person not appearingot entitled to prisoner-of-war
status who has committed a belligerent act or hgaged in hostile activities in
aid of the armed forces antho asserts that he is entitled to treatment as a
prisoner of waror concerning whom any other doubt of a like ratexists**
(emphasis added).

This clearly indicates that doubt arises and autrd is required whenever a

captive who has participated in hostilities claithe right to be a POW* Al
that is necessary for doubt to arise is an assebyahe captive that he is entitled
to POW status. Once this assertion has been numldyt has arisen, and a

competent tribunal must be convened to determiagstue.

The US has not convened tribunals to determine sthidus of Guantanamo
detainees where doubt has been claimed. This neetle done in order to
ascertain whether they are in fact entitled to PQ#tUs.

148 Boucher, R “Daily Press Briefing” [8 February 2002
<http://findarticles.com/p/articles/mi_ponn/is_2022ai_3045890130>.

147 Michaelsen and Shershow, supra n 145.

18 Hamdi v Rumsfel842 U.S. 507 (2004).

“bid, 554.

1%0s Dept of the Army, “The Law of Land Warfare” éki Manual 27-10, 1956), para 71(b).
131 Aldrich, G “The Taliban, Al Qaeda, and the deteration of illegal combatants” (2002) 96
AJIL 891, 898.
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Levées en masse

In general civilians who take up arms and join Hitiss will be considered as

unlawful combatants. They lose their entitlementivilian immunity and can be

prosecuted for any belligerent acts they commibweler, there is one exception
to this rule — civilians who spontaneously takeanms to resist invading troops,
provided they fulfil some conditions, are lawfulnebatants.

Article 10 of the 1874 Brussels Declaration states:

“The population of a territory which has not beegupied, who, on the approach
of the enemy, spontaneously take up arms to reémsinvading troops without
having had time to organise themselves..., shalldgarded as belligerents if
they respect the laws and customs of war.”

All material aspects of this article can also beni@ in article 2 of the annex to

Hague Convention I, 1899 and Hague ConventionlBQ7. The phenomenon of
civilians taking up arms to resist invading forgesimilarly described in article

4A(6) of the Third Geneva Convention, with the adldequirement that they

carry their arms openly as well as respect the kg customs of war. As such
groups form one of the categories under articletligy are entitled to prisoner of
war status on capture and are therefore considereel lawful combatants.

Civilian bodies who spontaneously take up armshemapproach of the enemy are
known aslevées en masseAs shown by the laws of war documents mentioned,
civilians participating in devée en massae only regarded as combatants as long
as they carry their weapons openly and comply théhlaws and customs of war.
Unlike normal combatants, they are not requiredéar a fixed distinctive sign or

a uniform but they must be distinguishable fromrdt of the civilian population

— hence the requirement of carrying arms openlize promotion to belligerent
status is not extended to include groups of thabrthnts of occupied territories
who take up arms subsequent to the occupationderdo harass or engage the
occupying forced® In order to be accorded combatant status duartiipation

in alevee en masseivilians must not be acting entirely on theirrowitiative,

but must be under the control of the governmergoone other organisation that
will be responsible for their actions. Should theyt be accountable to such a

higher authority they will not receive any protectias combatants and will be

152 Green, LThe contemporary law of armed confi{gf® ed, 2000) 106.
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regarded as “marauders or bandits” and tried a$ st capturé>® The
entittement to POW status of participants de@ee en masss a long-standing

rule of customary international lat*

A levée en massaloes not help determine the combatant status ef th
Guantanamo detainees as fighters for neither ttibaranor al-Qaeda could be
thought to have been civilians who spontaneousiit tgp arms upon the approach
of the Northern Alliance or US forces. Howeverisituseful as an example of a
situation in which civilians can legitimately chantheir status to that of lawful

combatants.

2.2.2 Unlawful combatants

Thus far the rules governing lawful combatant stdtave been discussed. Now
the rules which govern unlawful combatants mustdesidered. As mentioned
earlier, there are only two categories of persaming times of armed conflict —
combatants and civilians. The whole purpose ofldlae of war is to specify for
each individual a single identity “drawn from a wernse of two possibilities —
either soldier or civilian*® There is currently no special third category unde
international law for civilians who take part indtidities — “a category of persons
that are neither combatants nor civilians doesem@t.”>® However, each group
— civilians and combatants — includes some people break the rules. These
rule-breakers are referred to as unlawful combataegardless of whether they
come from the civilian group or the combatant grotjence, there are two types

of unlawful combatants.

Firstly, from the combatants group, there are peoyto are authorised to fight
by a legitimate party to the conflict but whose fijggous conduct disqualifies
them from combatant privilege. Some examples alpfein this category are
spies, saboteurs, mercenaries and war criminalsesd people are combatants,
but they have committed some unlawful act whichlkes them from receiving

'*3bid, 107.

%4 Henckaerts, J and Doswald-BeckCustomary international humanitarian law. Volume 1
Rules(2005) 387.

135 Michaelsen and Shershow, supra n 145 at 295.

%6 Miiller, A “Legal issues arising from the armed flishin Afghanistan” [2004] 4 Non-State
Actors and International Law 239, 262.
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combatant privileges such as POW status. Secotindise are rule-breakers in the
civilians group. These are civilians who take umsand fight during an armed
conflict even though they are not authorised tosddiy a party to the conflict.

Despite the fact that these people are fightingy ttemain civilians. As civilians

they are not legally allowed to fight and any urfiavactions they commit may be
considered under civilian law. For example, kdlisomeone would be murder. A
brief example of an unlawful combatant from eachthedf two groups is given

below. Although the two types of unlawful combashave been split up for
ease of understanding, a distinction between the tategories is actually

unnecessary:

“Once it has been established that a person acafsédstile conduct is not
entitled to treatment as a POW, there appears twlreason to inquire whether
the individual is a civilian or a disguised soldias they are subject to the same
rights and liabilities.*’

Spies

There are two incentives in place to persuade petpfulfil the requirements of
lawful combatant status. These are that lawful lwatants cannot be prosecuted
for any belligerent acts they may have committeictvidlo not breach the laws of
war; and that should they be captured they willebétled to POW status. If
regular armed forces are caught acting as spiesitwoteurs behind enemy lines
they may be denied POW status. However, theymretfa@ right to not be
prosecuted for any belligerent acts they commiieor to becoming a spy which
were within the laws of war. They can be prosetiute acts of espionage or
sabotage or any other acts which breach the lawsnof It is clear that spies and
saboteurs cannot be treated as lawful combatatiisbath the privileges attached
to that status as otherwise States would incorpaaboteurs and spies into their

regular armed forces as a matter of course.

There is a “consensus® that espionage does not violate the laws of waithnat
the power of a party to a conflict to punish suohduct

“arose not from the fact that the law prohibited #ctivity but from the danger
which clandestine acts created and the resulticgasity that they be dealt with
severely.*®

157 i
Ibid.
138 Baxter, R “So-called ‘unprivileged belligerencySpies, guerrillas, and saboteurs” (1951) 28
British Year Book of International Law 323, 329.
%9 bid.
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The fact that a State is entitled to prosecutesties they catch should not be
understood as an assertion that espionage vidlatE®ational law — given that
most States engage in espionage themselves. Rétleenbility to prosecute
should be considered as an effort to deny inforonatb other State$° The
plane in which spies operate is in fact akin toegal black holé®* Some
inconsistencies and hypocrisies are inherent iasr@urrounding a clandestine
activity such as espionage as States wish to deeotlne spies of their enemies

while maintaining agents of their own.

The 1863 Lieber Code, the 1874 Brussels Declarasiod the 1899 Hague
Regulations define espionage as gathering or attegnfo gather information in
territory controlled by an adverse party through ast undertaken on false
pretences or deliberately in a clandestine matfiefThis includes combatants
who wear civilian attire or who wear the uniformtbe adversary but excludes
combatants who are gathering information while \wwpatheir own uniform. If a
spy is captured in the act of espionage they majeléed POW status. However,
a spy who has rejoined his or her armed forcesismstibsequently captured is
entitted to POW status and incurs no responsibifity previous acts of

espionage®?

Article 88 of the Lieber Code states that a

“spy is punishable with death by hanging by theknadether or not he succeeds
in obtaining the information or in conveying itttee enemy.”

However, a spy who is captured may not be punishkigdout a trial. This is
recognised in article 20 of the Brussels Declaraod article 30 of the Hague
Regulations. The fact that captured spies areleshtio fundamental guarantees,
including the right to a fair trial, is found intete 75 of Additional Protocol I.

Consequently, the summary execution of spies isipited.

The only reference to spies made by the Geneva&ions can be found in the

Fourth Geneva Convention — the Convention whichtesl to the protection of

180 Chesterman, S “The spy who came in from the Cod:Wntelligence and international law”
[2006] IILJ Working Paper 7.
161 Best, GWar and law since 1948.994) 291.
162 jeber Code 1863, article 104; Brussels Declarati®74, article 21; Annex to Hague
%)nvention I 1899, article 31; Annex to Hague Camtion IV 1907, article 31.

Ibid.
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civilian persons in times of war. Article 5 of $hConvention states that a person
engaged in activities hostile to the security & 8tate is not entitled to the rights
and privileges under the Convention if bestowinghsughts and privileges would
prejudice the security of the State. However, thayst still be treated with
humanity and be accorded the rights of fair anduleggtrial prescribed by the

Convention, if they are trietf?

The laws laid down in the Lieber Code, the Brus&aslaration and the Hague
Regulations have been reiterated and consolidatedhé First Additional

Protocol. Article 46(1) denies POW status to spieptured in the act of
espionage and allows such a person to be “treatedspy”; article 46(2) asserts
that a person is not considered to be a spy ifshacting in the uniform of his
armed forces; and article 46(4) states that POWstaill not be lost if a spy has

rejoined his armed forces prior to capture.

It is evident that the rule that combatants engageespionage do not have the
right to POW status is well established. Theresase difficulty involved in
assessing the punishment for people who lose pheilleged status but it has
“generally been understood that such persons djeciuo the death penalty®®
However, the fact that spies may not be convicteseatenced without a trial can
be found in the Brussels Declaration and the H&pgulations although it is not
espoused directly by Additional Protocol I. ltusdoubtedly a rule which is less
well established in international law documents fltich has, nevertheless,
reached the status of customary international ‘f4w. Although Additional
Protocol | does not directly mention the fact thigies cannot be punished without
a trial it does point out that anyone who is ndttlerd to POW status and does not
benefit from more favourable treatment in accordamnith the Fourth Geneva
Convention, will still enjoy the fundamental guatees of article 75 of the
Protocol*®” Article 75 includes the guarantee of a fair tsala spy is entitled to a
fair trial. Consequently, the summary executioseés is prohibited now, just as
it was a hundred years ago by the Lieber CodeBthssels Declaration and the

Hague Regulations.

164 Geneva Convention IV, article 5.

165 Baxter, supra n 158 at 327.

1% Henckaerts and Doswald-Beck, supra n 154 at 389.
167 Additional Protocol I, article 45(3).



50

The fact that spies cannot be summarily executed isiportance to this thesis.
Despite the fact that they are not lawful combatamtd are not entitled to POW
status, spies are still entitled to a fair tridtheugh the outcome of that trial can
be execution if it is provided for by the law ofetprosecuting State. It is not
suggested that spies cannot be executed — theybean What is important

however is the fact that they must first be graratddir trial. To extrapolate this
issue it seems reasonable that if a spy cannoetanéd or executed without a
trial, nor should other types of combatants whondt satisfy the combatancy

criteria.

Civilians as unlawful combatants

The second type of unlawful combatant is civiliambo break the rules by
participating directly in a conflict. The probleaof non-combatants becoming
involved in hostilities is by no means a new on&he problem has arisen
repeatedly since WWIF® If civilians take up arms and take a direct part
hostilities they “remain civilians but become lawtargets of attacks for as long
as they do s0™®° Civilians who participate in a conflict are natiag on behalf
of a higher authority with whom peace can be neged, and they are therefore
not immune to punishment for any belligerent ad¢teytcommit. Although
civilians, by participating in a conflict lose thegorivileged status and become
lawful targets, they do not lose the protectionsythave as civilians under the
Fourth Geneva Convention if they are captured. theumore, they cannot be
entitled to POW status but they “retain a claincéotain fundamental guarantees

regarding their detention and any judicial procegdiagainst them-*

An example of a civilian being charged with a cnaidi action due to unlawfully
taking part in hostilities can be found in the cadeMohammed Ali v Public
Prosecutort’* In this case a member of the Indonesia armed$ooperating in
Malaysia, wearing civilian clothes, committed sag® in an office building in
Singapore and killed three civilians. The couttdht®at as he was not operating

as a member of the Indonesia armed forces at e and did not comply with

188 Roberts, A “Counter-terrorism, armed force andl#ves of war” (2002) 44 Survival 7, 22.

%9 pgrmann, K “The legal situation of unlawful/unpitaged combatants” (2003) 85 IRRC 45, 46.
"9 Roberts, supra n 168 at 23.

"I Mohammed Ali v Public Prosecutfr969] 1 AC 430.
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article 4A(2) of the Third Geneva Convention he hatther combatant nor POW

status and could be tried for murder under Malayd@mestic law.

Unlawful combatants can come from both categoriepersons which exist
during an armed conflict. That is to say there barunlawful combatants who
are combatants who do not satisfy the combatantrieror unlawful combatants
who are civilians who take up arms and participateostilities. These people are
not entitled to POW status but they will retain oflundamental guarantees under
international law, such as the right to a trial.

2.3 Combatancy law concluded

The two categories of persons which exist duringaaned conflict are civilians
and combatants. Both of these groups contain peepb break the rules and are
known as unlawful combatants. The purpose of tthésis is to determine the
rights of Taliban and al-Qaeda members who foughhé 2001 Afghanistan war
and are currently detained at the Guantanamo Begntien facility in Cuba. In
order to ascertain what rights they have the Btep is to decide whether they
should be classified as lawful or unlawful comb#tanThis is necessary as there
iIs a distinct difference between the rights in nn&ional law of lawful and
unlawful combatants. Put simply, the rights of fialcombatants are easy to
determine because lawful combatants have POW stadighe rights of POWSs
are not controversial. However, if it is concludbat the detainees in question
are not POWSs, the rights of unlawful combatants euaently shakier and less

well defined territory — will have to be clarified.

The objective of Chapter Two was to determine dyaghat is required for a

person taking part in an armed conflict to be afldwombatant. It has been
shown that the criteria for lawful combatancy awtlined in article 4A(2) of the

Fourth Geneva Convention and that these critendyayo all participants in an

armed conflict. The next step is to apply thestera to the Taliban and al-
Qaeda fighters during the 2001 Afghanistan conficctascertain whether they
satisfied the criteria.
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Chapter Three

Combatancy status — the Taliban and al-Qaeda

All told, more than 3,000 suspected terrorists hdeen arrested in many
countries. Many others have met a different fdtet’s put it this way — they are
no longer a problem to the United States and oienfis and allies’?

President George W. Bush

Introduction
3.1 A very brief history of Afghanistan 53
Was there an international armed conflict?
3.2 Application of combatancy requirements 62
3.2.1 The Taliban 63

Commanded by a person responsible for subordinates
Fixed distinctive sign

Carried arms openly
Conducted operations in accordance with the lafwsar
Summary

3.2.2 al-Qaeda 72
Commanded by a person responsible for subordinates
Fixed distinctive sign
Carried arms openly

Conducted operations in accordance with the lafwsar
Summary

3.3 Application of combatancy requirements summarised 5 7
The US conclusion

172 president George W. Bush, “State of the Union &dglt [28 January 2003]
<http://www.whitehouse.gov/news/releases/2003/0122028-19.html>.
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Introduction

Chapter Two proved that all combatants in an armmaflict must satisfy the
conditions listed under article 4A(2) of the Fou@kneva Convention in order to
obtain lawful combatant status. The purpose ofp@raThree is to apply these
criteria to the fighters from the Taliban and aleQa to determine whether they
were lawful combatants. Chapter Three begins withery brief history of
Afghanistan in order to introduce the 2001 confliGecondly, consideration is
given to whether or not the 2001 conflict was on#\an international character.
This is important as the majority of the Geneva &mtions only apply to
international armed conflicts. For non-internaibnconflicts international
humanitarian law has fewer protections. Havingtde#h these two introductory
issues we arrive at the crux of the matter — whrath@ot the Taliban or al-Qaeda
detainees were lawful combatants and therefordélenhtio POW status. Finally,
the opinion of the US as regards POW status fod#tainees is considered. Itis
interesting to see how the US has chosen to cjatisif detainees after having

discovered what their classification should be wmadernational law.

3.1 A very brief history of Afghanistan

Afghanistan gained its independence from the UK 1®19 when foreign
intervention ceased following the last of the Anglighan wars. From 1933-
1973 Afghanistan experienced its longest periostalbility under the rule of King
Zahir Shah. In 1973 a coup led by the King's beotim-law brought this stability
to an end and another coup followed in 1978 — knmgnthe Great Saur
Revolution. In 1979 the Soviet Union occupied Adglstan resulting in a mass
exodus of over 5 million Afghans to refugee camp#$akistan and Iran. There
followed a nine year war between the anti-goverrinidnjahideen insurgents
(supported by the US and Pakistan), and the SdVfetdn 1989 the Soviets
finally withdrew, leaving Afghanistan with a dangas leadership vacuum.
There was fighting among the Mujahideen factionsctwhwithin a year of the
Soviet withdrawal, led to a state of warlordismheTcountry became divided into

a number of small fiefdoms led by military commarsder tribal leaders.

173 ansford, TA bitter harvest. US foreign policy in Afghanis@003) 136.
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The Taliban arose out of the midst of this anarahyl confusion and steadily
grew in power and accrued territory. Its succeas due to its ability to provide
stability and order in the midst of chaos andatsks “grew in direct proportion to
the society’s desperate desire for ordé?.”Initially the Taliban was backed by
the US as well as Pakistan and Saudi Arabia. Hewsekie order it imposed was
based on extremely conservative Islamic principled employed “repressive and
often brutal tactics*’®> Furthermore, the Taliban became increasinglytiwtaed

with the al-Qaeda terrorist network. Using violertd peaceful methods the
Taliban “overran” vast areas of Afghanistan durthg early 19905’° Human

Rights Watch (HRW) speaks of a ‘scorched earth e@agmp utilised by the

Taliban and the summary execution of civilians wkmained behind in their

homes rather than fleeing from the Taliban’s adeaft

On September 27, 1996 the Taliban took Kabul, winatl been evacuated the
previous day by Massoud, the man who was shortljpgoome the military
commander of the forces resisting the Taliban. @uhe groups which resisted
the Taliban there emerged the United Front for ltheeration of Afghanistan
which became known as the Northern Alliad€.The Taliban had managed to
establish order in most of the country, “but it wak a fearsome medieval
kind.”*”® Women were refused work or an education and \beegen if they
showed an arm or wore white; justice was implentetiheough the chopping off
of hands, ears or heads; and public stoning wapuhéshment for adultery®
HRW reports on torture, deaths and massacres dfldlzara ethnic group by the
Taliban'®

174 Tanner, SAfghanistan. A military history from Alexander @Beeat to the fall of the Taliban
(2002) 279.

17| ansford, supra n 173.

Y® Tanner, supra n 174 at 281.

" Docherty, B and Garlasco, M “Off target: The codidof the war and civilian casualties in
Irag” [2003] <http://hrw.org/reports/2003/usal203/>

18 Tanner, supra n 174 at 284.

" |bid.

%% hid, 284.

81 Human Rights Watch, “UN urged to prevent moreirkijs as Taliban offensive continues” [14
September 1998] <http://hrw.org/english/docs/1998/8/afghan1304.htm>; Human Rights
Watch, “Afghanistan: Taliban massacres detaild@’ fFebruary 2001]
<http://hrw.org/english/docs/2001/02/19/afghan288a
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By 1998 the Taliban had backed the Northern All@nup into the North of
Afghanistan and held 90 percent of the coufitfy.Throughout 1998 and 1999
fighting continued and Northern towns frequenthaihed hands back and forth.
But Massoud still defiantly refused to allow theliban to claim control of
Afghanistant®® By this time the Taliban had established itselftiae de facto
government of Afghanistali* However, Mullah Omar, the leader of the Taliban,
had been denied recognition by the internationahroanity and would not be
considered the legitimate leader as long as theéhEior Alliance held out in the
North. The only countries which recognised theibal as the legitimate
government of Afghanistan were Pakistan, Saudi iramnd the United Arab
Emirates-®> The Taliban had successfully consolidated ite nyer almost all of
Afghanistan, but it was ostracised by the world oamity and the military
situation in Afghanistan remained at a stalemdtaenner succinctly sums up the
situation:

“Always one of the most forbidding territories ihet world, under Taliban rule
Afghanistan had also become the most xenophobiessed with pure Islam
without concern for what the rest of the world thbu™®

The situation in Afghanistan was still at an imgass 2001 when the tragic
September 11 terrorist attacks occurred in the WHh September 11, 2001, a
small group of men belonging to al-Qaeda carriedl simultaneous suicide
attacks on the US by hijacking civilian aircraftdacrashing them. This resulted
in substantial material damage and loss of lifealsgost 3000 people, the great
majority of whom were civilians. The US demandesdit tthe Taliban government
hand over Osama bin Laden and al-Qaeda or at liemse the terrorist
organisation out of the countt§/ The Bush Administration alleged that there
was an inexorable link between the Taliban andadd@ and that there would be
“no distinction between the terrorists who comndtteese acts and those who
harbour them®  Security Council Resolution 1368 stressed thatose

responsible for aiding, supporting or harbouring pgerpetrators, organisers and

182 Dinstein, YThe conduct of hostilities under the law of inteimaal armed conflic{2004) 47.
183 Tanner, supra n 174 at 285.

184 ansford, supra n 173.

18 Dinstein, supra n 182.

18 Tanner, supra n 174 at 286.

187 ansford, supra n 173 at 161.

18 president George W. Bush, “Address to the Natjat"September 2001]
<http://www.whitehouse.gov/news/releases/2001/0312911-16.html>.
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sponsors of these acts will be held accountafife”.The Taliban refused to
negotiate in any meaningful manner over the futafeBin Laden and this
accelerated the US drive to war as well as endinadhe US campaign would be
against not just al-Qaeda but the Taliban as #W¥&I0n 6 October 2001, President
Bush authorised Rumsfeld to begin the military @ctlater named ‘Operation
Enduring Freedont® The military plan of the US was designed to misin
American casualties and leave most of the grounthbed to the Northern

Alliance forces.

In the course of the armed conflict in Afghanistae US detained hundreds of
persons allegedly associated with either the Taliba the al-Qaeda terrorist
network. Many detainees were transported to the&l&l station at Guantanamo
Bay, Cuba®?

Was there an international armed conflict?

Over the course of history Afghanistan has seenymears fought on its soil.
The most recent one has covered the previous dewatidbegan as a civil war
fought between the Taliban rebels and the NorthAdhance — the legitimate
government of Afghanistan. In 2001 the US alonghwa number of other
countries, including Australia, New Zealand and th&¢ became involved in this
war. The question is: Did it become an internalowar? In order for the
majority of the rules of international humanitaritaw to be applicable there
needs to be an international armed conflict. fah be shown that the 2001 war
in Afghanistan was international the Geneva Corivest and all other
international humanitarian laws will apply to idowever, if the conflict was non-
international in character then only common arti®lef the Geneva Conventions

and the Second Additional Protocol will apply.

Article 2 of all four of the Geneva Conventions tefa that the Geneva

Conventions

189 Security Council Res. 1368 [12 September 2001].

1991 ansford, supra n 173 at 165.

“*!bid, 166.

192 Murphy, S “Decision not to regard persons detaineffghanistan as POWSs” (2002) 96 AJIL
475.
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“apply to all cases of declared war or of any otlm@ned conflict which may arise
between two or more of the High Contracting Part&n if the state of war is
not recognised by one of them.”

It is commonly accepted that all the Geneva Conegest are customary

international law, so all parties are bound by ghavisions regardless of whether

they have signed the Conventidn.

It is this author’s opinion that, in order to avaidnfusion, it is simplest to employ
the concept that the US was in fact fighting twpagate conflicts — one against
the Taliban and an entirely separate one agair®aatla. In practise the two
conflicts were not separate and distinct but tigalleamifications are not changed

if we utilise this effective legal fiction.

Firstly, consideration will be given to whether ttmnflict between the US and the
Taliban was international in character. It coudduggested that as the Taliban
was not the official ode juregovernment of Afghanistan it was not possible for i
to be involved in an international armed conflicThe concept of State or
diplomatic recognition will be considered and tliea question ‘does a State have
to be legitimate in order to be able to participatean armed conflict?’ will be
answered. It has been suggested that the critegigired for an entity to be a
State are a central structure capable of exercigiffigctive control over a
community; a territory which does not belong to atlyer state; and a community
whose members do not owe allegiance to any outsidleorities'™* It has also
been suggested that democracy is a developing tcamdif statehood and that a
State will not be recognised as a new State inrteenational community unless
it is democratic: “as far as concerns recognittdmew states, democracy is

195 Conversely,

clearly an important, or even the most importamndition.
Cassese® does not consider democracy to be a criterioreef statehood, but he
suggests that recently some states, especially eWestates, have begun to
require respect for human rights and the rightsmarfiorities and respect for

existing international frontiers as conditions odigting recognition.

193 Holmes, RThe Oxford Companion to military histo¢2001) 353.
194 Cassese, Mternational law(2™ ed, 2005) 48.

19 Detter, IThe international legal ordef1994) 73.

19 Cassese, supra n 194 at 50.
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Once an entity fulfils the criteria of statehooce tquestion of international
recognition arises. Recognition is not requiredadamormal democratic change of
government but if a dramatic and unconstitutior@nge occurs in government,
such as a revolution ora@up d’étaf the recognition of other states is required in
order to clarify the situatioff” The act of recognition has no legal effect —oiesl
not confer rights or impose obligations on the state'®® However, recognition
is politically important as it confirms that thecognising States are ready to
initiate international interaction with the new t&ta Additionally, recognition is
legally important as it proves that the recognisBtgtes consider that the new
entity fulfils all the factual conditions considdrenecessary for becoming an
international subject® For diplomatic recognition to occur it is neceysthat
the new government have effective control ovemtiagority of the territory of the
State and that such control is well establishedli&ety to continue?®

The Taliban government was only recognised asitegie by three Staté&' As

a State which was not recognised, was Afghanistda # participate in an
international armed conflict? The question is $laeState have to be a legitimate
State to be able to participate in an internati@maled conflict?” The answer to
this question is ‘no’. For the Geneva Conventitmapply there does not have to
be a formal state of war between two State paxtiedl that is necessary is that
there be an armed conflict. For an armed contiiaéxist it is not obligatory for
there to be formal recognition of one State by et therefore the fact that the
US and the majority of the world did not recogntise Taliban as the legitimate
government of Afghanistan does not change the staftithe armed confliéf?
The Geneva Conventions would have minimal legadafif States could simply
escape their obligations by declaring that an ahrgrState was not the legitimate
government of the country. Furthermore, articld)d) of the Third Geneva
Convention confers POW status on members of regulaed forces professing
allegiance to a government not recognised by timsifon State. Clearly, the

recognition of a government is irrelevant to theedmination of POW status.

97 Detter, supra n 195 at 62.

198 Cassese, supra n 194.

bid, 49.

200 shaw, Minternational law(5" ed, 2003) 378.

21 These were Pakistan, Saudi Arabia and the Uniteth Amirates. See Dinstein, supra n 182.
292 Human Rights Watch, “Background paper on Genevav€ations and persons held by US
forces” [29 January 2002] <http://hrw.org/backgrderiusa/pow-bck.pdf>.



59

Having dealt with the issue raised due to the laickecognition of the Taliban
government the question remaining is ‘was the actrifiternational in character?’
The ICRC Commentary on the Geneva Conventions brodefines an armed
conflict as any difference between two States lggath the intervention of armed
forces®®® There are differing views on whether the confiicAfghanistan was an
international or non-international one. The masgidal analysis is clearly
summarised by Goldman and Tittemé?é:

“The U.S. intervention on the side of the North&dhance against the Taliban
effectively ‘internationalised’ the conflict... Thanhtervention satisfied the
conditions in common article 2 of the 1949 Genewaventions for the existence
of an international armed conflict between the ElhiStates and Afghanistan.”
Under this view the conflict between the Northedhathce and the Taliban was a

non-international conflict — a civil war. Followgrthe intervention of the US led
coalition in October 2001 the conflict became aernmational conflict and hence

all international humanitarian laws applied.

It is also possible to look at the situation innterof an international armed
conflict on the basis of self-defence. On Septemiie2001 the US was attacked
by al-Qaeda — a terrorist network harboured by Afgstan — and the US reacted
in self-defence. However, a question arises aghether

“an attack against a small part of the United Staddbeit one with devastating
consequences for the people in the area hit, fiesifan armed response against
a whole country, with the aim not only to root ¢l terrorists but to destroy and
remove the effective, though unrecognised govermﬁ?&rﬁ

Dinstein’s® response to this question is that there is godHoaity for self-

defence in such a situation in the form of the 194panese attack on Pearl
Harbour. This is indeed a good authority for skdfence in reaction to an
offensive action by a State. However, in the acddbe September 11 attacks the
offensive action came from a non-state actor —a#d. Does the right to react
in self-defence still exist? When is a State’soimement in terrorism sufficient
for it to be the legitimate target of the victima&'s reaction in armed self-

defence? This concept of State responsibility'&tate supported terrorism’ is

293 pictet, J (edThe Geneva Conventions of 12 August 1949. Commert 3) (1960) 23.

%4 Goldman, R and Tittemore, B “Unprivileged combasaand the hostilities in Afghanistan:
Their status and rights under international hunaaiaibh and human rights law” [December 2002]
<http://www.asil.org/taskforce/goldman.pdf> 23-24.

295 Myjer, E and White, N “The twin towers attack: Anlimited right to self-defence” (2002) 7
Journal of Conflict and Security Law 5, 8.

2% Dinstein, Y ‘us ad bellurmaspects of the ‘War on Terrorism
the military. International legal implication@003) 20.
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currently one of the controversial issues in indional law. Whether or not
responsibility can be accredited to the State fsnich the non-state actor has
operated will depend upon the amount of involventkatState had with the non-
state actor. This is not the place for an in detisideration of the principles of
State responsibility. Whether or not the US adeghlly in self-defenc®’ is
actually immaterial to this thesis as ffus in bellois not affected by thgus ad
bellum As explained earli¢® regardless of the reasons for going to war, the
laws of war must still be followed. What is of ionpance here is that the US did
in fact respond in self-defence to an attack emiagdtom a non-state actor based
in another country. Hence, the ensuing war was wite an international

character.

Aldrich®®® appears to believe that it is unnecessary to dettet issue, simply

stating that the detainees were “captured in thessoof an international armed
conflict” and making no effort to prove that thenflact was in fact international.

Later he states:

“the armed attacks by the United States and otldioms against the armed
forces of the Taliban in Afghanistan clearly cotgé an international armed
conflict to which the Geneva Conventions as wellcastomary international
humanitarian law apply?*

Other authors* have similarly claimed that the conflict betwedre tUS and

Afghanistan is an international armed conflict domsed by international
humanitarian law under the 1949 Geneva ConventmasAdditional Protocol |
of 1977.

On the other hand, Wedgwodd, who agrees that in times of conventional
warfare there is no doubt that the Hague Convestitme Geneva Conventions

and, to some extent, the Additional Protocols, gppbntends that these rules and

27 For consideration of whether the US acted legallself-defence see Conte,Security in the
21% century: the United Nations, Afghanistan, andyl2005).

28 See page 39 for an explanatiorjusf ad bellumandjus in bella

29 Aldrich, G “The Taliban, Al Qaeda, and the deteration of illegal combatants” (2002) 96
AJIL 891.

219 pid, 893.

211 see Sands, Pawless world2006) 153; McDonald, A “Defining the war on terand the
status of detainees: comments on the presentaitiludge George Aldrich” (2002) 4
Humanitares Volkerrecht — Informationsschriften 206

#12\Wedgwood, R “The Supreme Court and the Guantar@muoversy” in Berkowitz, P (ed)
Terrorism, the laws of war, and the constituti@®05) 159, 164.
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conventions were designed for wars between orgar8sates. She is not positive
that they ought to be applied to
“a deadly armed conflict against a private netwibtikt has eschewed the laws of

war and a belligerent Afghan faction that has shnett al Qaeda’s terrorist

operations 2

The assertion is that the Geneva Conventions ariéell to international armed
conflicts between two or more High Contracting Rartand cannot apply to
illegitimate governments or non-state actors. Hamwe as explained above,
legitimising ade factogovernment through State recognition is not necgssa
order for an international armed conflict to exifte factoStates are able to take
part in an international armed conflict and thessubf international humanitarian
law relate to the conflict, not to the status &f garties. Furthermore, the Geneva
Conventions are customary international law ancc@eme no longer restricted to
‘High Contracting Parties’ — even actors which a@ party to the Geneva
Conventions are bound by them.

It has been fairly straightforward to determinetttiee US and the Taliban were
involved in an international armed conflict. Ittise conflict between al-Qaeda
and the US coalition which is more difficult to nsdate into the sphere of
international humanitarian law. Al-Qaeda cleariy dot resemble a State power,
whether recognised or not. It was a

“clandestine organisation consisting of element:any countries...dedicated to

advancing certain political and religious objectiviey means of terrorist acts

directed against the United States and other, liakyestern, nations>**

Furthermore, the armed conflict between the USittoaland al-Qaeda was not
limited to Afghan territory. The question has nbacome ‘does a war have to be
between States (legitimate or illegitimate) in arte international humanitarian

law to apply? Or, alternatively, can a non-stat®mbe a party to an international

armed conflict?’

The first point to be made in the considerationihid question is that the laws of
war were created to protect people in times of letinfThey benefit both sides in
a war and more importantly, are beneficial to thalians of both sides and are
therefore not something to be restricted lightlijney should in fact be applied

liberally. Admittedly, as a group of guerrilla fiters, a terrorist network, al-

3 bid.
24 Aldrich, supra n 209 at 893.
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Qaeda is unlikely to comply with the laws of watowever, it still behoves the
US and other countries to extend the protectios®aated with international

humanitarian law to all opposition forces, not jusise with the status of a State.

Furthermore, it is possible to suggest that intgonal humanitarian law does not
simply apply between States but ought also to afgphon-state actors if the non-
state actor in question is a large, powerful angaoised independent group
participating in hostilitie$!® If this is the case then the non-state actor Ishioe
considered a party to the conflict and have all rilgats and obligations to be
found in international humanitarian law. The natof warfare is changing and
hence the nature of international rules on wanfiamst change also. Al-Qaeda is a
“worldwide movement capable of mobilising a new amtherto unimagined
global conflict.?*® It has extensive military, training and intelligee gathering
capabilities as well as extensive wealth. Itsighib take part in an international

armed conflict should not be doubt&d.

This author contends that both the Taliban and add@a were parties to an
international armed conflict against the US andillies. The Taliban was trie

facto government of Afghanistan which is sufficient take it a State party to an
armed conflict. Al-Qaeda, although a non-stat@racvas large, powerful and
organised enough to also be considered as a pargntinternational armed

conflict.

3.2 Application of combatancy requirements

Having decided that international humanitarian lswapplicable to both the
Taliban and al-Qaeda the next step is to determimather the fighters in either of
these organisations may have been lawful combata@apter Two detailed
exactly what is required under international lawoider for a person to be a
lawful combatant and those requirements will nowapelied to the Taliban and

al-Qaeda to determine whether they were in factuaeombatants. It must be

215 Rogers, ALaw on the battlefield2004) 32.
1% Gunaratna, Rnside Al Qaeda. Global network of terr(#002) 1.
217 \thi

Ibid, 8.
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noted that the conclusions drawn in this sectiomehaeen based on the factual

information and evidence available, but much of #widence is rudimentary.

Attention must also be drawn to the fact that tisapter overlooks the caution
given in the introduction that some people captumnecklation to the Afghanistan
war and incarcerated at Guantanamo may not haveamection whatsoever to
the Taliban, al-Qaeda or the war. Prior to a deitesition on combatancy status it
must be ascertained that all Afghanistan battigfidetainees were in fact
associated with the war and were not simply ardedtee to being in the wrong
place at the wrong time. This Chapter proceedtherassumption that this has
been established, and hence only considers thessiapeople affiliated with the

Taliban or al-Qaeda.

3.2.1 The Taliban

Firstly, consideration will be given to the issudendether the Taliban can be said
to have fulfilled the combatancy requirements désea in Chapter Two. In order
to fall under article 4A(1) of the Third Geneva @ention, the Taliban had to
constitute the “armed forces of a Party to the lictri*® Prior to the onset of
war in Afghanistan in 2001 the Taliban had con&oithe vast majority of Afghan
territory for five years. Despite the fact thag fhaliban was not recognised as the
government of Afghanistan by the UN or most wortdhvgrnments it was, at the
very least, thele factogovernment of the countfy® As thede factogovernment
of a country at war it can certainly be claimedt tthee Taliban soldiers were the
armed forces of a party to the conflict. Howeveiis more straightforward to
classify the Taliban armed forces as falling unddicle 4A(3) of the Third
Geneva Convention. To fulfil this article, the iban had to constitute the
“regular armed forces who profess allegiance toowegiment or authority not

recognised by the Detaining Powéf> This is a lower threshold than that

218 Geneva Convention Ill, article 4A(1).

219 Tanner, SAfghanistan. A military history from Alexander Beeat to the fall of the Taliban
(2002) 285.

220 gypra n 218 at article 4A(3).
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required by article 4A(1) and it is indisputablatttihe Taliban are covered by
article 4A(3)%*

As explained in Chapter Two, despite being patthefregular armed forces of a
Party, a fighter must still fulfil the four combatzy requirements in order to be a
lawful combatant. To recap, those four requireméodiind in article 4A(2) are:

(@ that of being commanded by a person responsiblei$osubordinates;

(b) that of having a fixed distinctive sign recognisaht a distance;

(© that of carrying arms openly;

(d) that of conducting their operations in accordandé the laws and customs
of war.

To determine whether or not members of the Taliare lawful combatants, and
therefore are entitled to be accorded the statuB@WNs, it must be determined
whether they satisfied these four requirements.thi®©end the four requirements
are laid out separately below with evidence to shdvether or not the Taliban
members, either individually or collectively, car baid to have satisfied each

one.

Commanded by a person responsible for subordinates

The first requirement is that armed forces be condwd by a person who is
responsible for his or her subordinates. In Falyrd@02 a memo considering the
status of Taliban forces under article 4A of ther@liseneva Convention was sent
from Assistant Attorney General Bybee to AlbertonZales (then White House
Counsel, now Attorney General of the US). Bybee stated that the Taliban
militia, as a group, failed to meet three of tharfeequirements under article 4A
and were therefore not entitled to POW status. stliyir Bybee asserted, the
Taliban had no organised command structure and itidividuals who had

declared themselves to be ‘commanders’ “were mé&ne t feudal lords than
military officers.” The Taliban militia “functioret more as many different armed

groups that fought for their own tribal, local,@rsonal interest$

22 Borelli, S “Casting light on the legal black holenternational law and detentions abroad in the
‘war or terror’” (2005) 87 IRRC 39, 49.
22 gybee, J “Memorandum from Assistant Attorney Gahday S. Bybee to The White House
Counsel (Alberto Gonzales) on the status of Talibarces under Article 4 of the Third Geneva
Convention of 1949” [7 February 2002]
2<2P;ttp://news.findIaw.com/hdocs/docs/torture/bybe‘tﬂ&l]nem2.htmI>.

Ibid.
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Similarly, it has been suggested that there wagla df organisation of authority,
decision-making structures and military discipliwéhin the Taliban due to the
number of Afghan forces fighting under local wadsf** Furthermore, Bialké®
asserts that the Taliban were not commanded byrsopeaesponsible for his
subordinates and nor did they have a viable intefisaiplinary system. He states
that

“the Taliban command structure was ambiguous, emtigt changing among
tribal and warlord alliances, with blurred linestween civilian and military
authority.”*®

The suggestion that the Taliban regime did not havsufficient command
structure stems from the warlordism inherent in Tladiban regime. However,
although a tribal leadership or warlord structufecommand may not be a
modern style of military command it would seem thihere were leaders
responsible for their subordinates. There may haeen “no clear military
structure with a hierarchy of officers and commastdut there was a central
command giving orders to unit command&’s. These unit commanders were
responsible for “recruiting men, paying them andkiag after their needs in the
field.”?*® The style of command does not have to have beediional Western
military one in order to satisfy the first artickA(2) requirement. Clearly
warlords or tribal leaders did have command ovdib@a units and there has
been no suggestion that anarchy reigned withinTddéoan. Hence, it is likely
that the Taliban structure did satisfy the firstazion under article 4A(2).

Fixed distinctive sign

The second requirement under article 4A(2) of thedlr Geneva Convention is
that fighters wear a fixed distinctive sign whishrécognisable at a distance. This
condition is essential to distinguish oppositioghters from civilians and hence
reduce civilian casualties. In the announcemergrgby the Office of the White
House Press Secretary on February 7 2002 regar@resident Bush’'s

determination of the legal status of the Talibad ahQaeda detainees, Fleischer

24 Roberts, A “Counter-terrorism, armed force andléives of war” (2002) 44 Survival 7, 17.
% Bialke, J “Al-Qaeda and Taliban unlawful combatdetainees, unlawful belligerency, and the
international laws of armed conflict” (2004) 55 Aiorce Law Review 1, 10.
226 ||hi
Ibid.
2’ Rashid, ATaliban (2001) 99.
??% |bid, 100.
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explains that the Taliban failed to satisfy theosetrequirement. “The Taliban
have not effectively distinguished themselves fridm civilian population of

Afghanistan.?®

The President’s statement implicitly recogniskat tTaliban
combatants were members of Afghanistan’s regulaedrforces, but he clearly
takes the position, argued for in Chapter Two, thain regular armed forces are
required to fulfil the four criteria under artickkA(2) of the Third Geneva
Convention. Finding no such compliance, the Pesgtid‘with the stroke of his
pen and citing essentially anecdotal evidefiPalecided to disqualify all Taliban
fighters as privileged combatants, thereby predgdhem POW status. Not only
did the President not have enough evidence to @&DW status to all Taliban
fighters but he grouped them together collectivelther than undertaking an

individual determination for each member.

Bybee gives slightly more evidence for the assertiat the Taliban did not wear

a fixed distinctive sign. He states:

“the Taliban wore the same clothes they wore tdoper other daily functions,
and hence they would have been indistinguishaloi ftivilians. Some have
alleged that members of the Taliban would wear kbolacbans, but apparently
this was done by coincidence rather than desigmledd, there is no indication
that black turbans were systematically worn to sexs an identifying feature of
the armed group®®

Donald Rumsfeld (then US Secretary of Defence) alsphasised the Taliban’s

lack of uniforms or any kind of insignfd*> He elaborated on this statement given
in January 2002 with another presented less thimmtright later, asserting that
the Taliban

“did not wear distinctive signs, insignias, symbasuniforms. To the contrary,
far from seeking to distinguish themselves from theilian population of
Afghanistan, they sought to blend in with the ¢anl non-combatants, hiding in
mosques and populated are&s.”

Rumsfeld’s comments assert a breach of parts (8)(dh of article 4A(2), as

seeking to blend in with the civilian populationasdirect breach of the laws of

war.

22 Fleischer, A “White House Press Secretary annaueoe of President Bush’s determination re
legal status of Taliban and Al Qaeda detainee§ giruary 2002]
<http://www.state.gov/s/I/38727.htm>.

230 Goldman, R and Tittemore, B “Unprivileged combasaand the hostilities in Afghanistan:
Their status and rights under international hunaaiaibh and human rights law” [December 2002]
<http://www.asil.org/taskforce/goldman.pdf> 26.

231 Bybee, supra n 222 at 3.

232 Rumsfeld, D “Secretary Rumsfeld media availabiityroute to Camp X-Ray” [27 January
2002] <http://www.defenselink.mil/transcripts/20@/282002_t0127sd2.html>.

233 Rumsfeld, D “DoD news briefing — Secretary Runtsf@hd Gen. Myers” [8 February 2002]
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It is necessary to consider the statements provigettie Bush Administration as
to why Taliban fighters should not be accorded P&ius as they are useful in
determining whether the Taliban fighters fulfillale four requirements for

combatancy status. However, the people mentionedgaoted thus far in this

section are political actors who gave little specdvidence to substantiate their
comments and determinations. Aldfithsummarises this idea:

“while | certainly do not know whether or not someall of the members of the
Taliban’s armed forces were distinguishable frowiliains, either by wearing
black turbans or by some other visible sign, imseénsufficient for the United
States merely to assert an absence of distinctittromt adducing evidence, and
it appears most unlikely in any event that all siif the Taliban’s armed forces
were indistinguishable from civilians.”

What Aldrich is suggesting is that to group allibah fighters together as having

not had a fixed distinctive sign recognisable distance and therefore not being
entitled to POW status seems implausible. He sitgge may be better to
consider the circumstances of each individual demio determine whether they
individually fulfilled the four criterig® If there was an insignia or distinctive
sign recognisable at a distance which some grofipgakiban fighters wore to
distinguish themselves from the civilian populatiwa can consider the individual
circumstances of the detainees to determine whethendividual was wearing
one. However, if there was not such a sign tha rgaognised as distinguishing
the Taliban armed forces from the civilian popuatiit must be said that none of

the Taliban fulfilled this criteria.

The Taliban may not have been dressed in a traditimilitary uniform but there
are abundant reports that they sported their trademlack turban and if this is
enough to distinguish them from the civilian popialia then it is enough to fulfil
the requirement in article 4A(2)(b). Butcf&rrefers to a man “dressed in the
Taliban uniform of black turban, long shirt and gggrousers”; Goldenbeftf
speaks of a teacher “wearing the black plumed turfathe Taliban militia”;

234 Aldrich, G “The Taliban, Al Qaeda, and the deteration of illegal combatants” (2002) 96
AJIL 891, 895.
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2% Butcher, T “Man with a mission brings Mohammedte mountainTelegraph 21 September
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Gannori*® mentions the “distinctive Taliban turban”; and Man®™° refers to the

“Taliban turban” as “the symbol of their fanatigateligious government.”

The question which arises is how distinctive déesuniform or ‘fixed distinctive
sign recognisable at a distance’ have to be? &9 B Israeli military court ruled
in the Kasserfi"® case that the wearing of mottled caps and gregheddulfilled
the requirement of distinction as this was notukeal attire of inhabitants of the
area in which the Palestinian partisans were ojpgratf-urthermore, it is stated in
the US Air Force Pamphfét that a uniform ensures that combatants are clearly
distinguishable but that “less than a complete armf will suffice provided it
serves to distinguish clearly combatants from @wms.” A traditional military
uniform is by no means necessary to fulfil the regfuent of a fixed distinctive
sign recognisable at a distarféé.t is only the overall requirement of distinction
between military personnel and the civilian popolatvhich is important from an

international humanitarian law perspective.

It is probable the Taliban and Northern Alliancergveble to recognise their
respective enemy combatants on sight:

“It is known that the Taliban customarily wear distive dark turbans, while
combatants of the Northern Alliance wear scarvestioer distinguishing apparel.
Both modes of dress, while perhaps not ideal, aometheless, sufficient to
satisfy the principle of distinction under curréat.”**?

It is essential for all soldiers, including membefgegular armed forces, to wear

some kind of fixed distinctive sign which is rectgable at a distance in order to
ensure that the principle of distinction is upheldd combatants are easily
distinguishable from civilians. The evidence shdhat such a ‘fixed distinctive
sign’ may have been worn by some members of thédralforces as it is
commonly accepted that the wearing of a black tmvas a distinguishing mark

of the Taliban. As there was a sign which couktidguish the Taliban from the

23 Gannon, K “Al-Qaida and Taliban figures hidingRakistan biding time for a comeback” [19
March 2002] Lawrence Journal-World
<http://www2.ljworld.com/news/2002/mar/19/alqaidadataliban/>.

239 Manyon, J “Celebrating Taliban departure” [13 Naweer 2001] Online News Hour,
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civilian population it must be asked of each indival member whether they wore
that sign. It is not sufficient to decide thatganeral the Taliban did not wear a
uniform and therefore cannot have been lawful cdaria. Provided there is a
collective sign which is commonly agreed to distiisth a certain armed force

from civilians, the wearing of that sign is an mdual criterion.

In summary, there was a distinctive sign which weognised as distinguishing
the Taliban from the civilian population — the tkaarban. Whether or not this

sign was worn should have been determined indiigléa each soldier.

Carried arms openly

The third condition is that fighters carry their ap®ns openly in order to
distinguish themselves from civilians and hencdemtocivilians from attack. In
considering the requirement of carrying arms opddyfpee, as US Assistant
Attorney General, admitted that the Taliban didfact do so. However, he
asserted that this is of little significance as fiypgeople in Afghanistan carry
arms openly®* He suggested that carrying arms openly was nfficismt to
distinguish the Taliban from civilians and that Tediban

“never attempted to distinguish themselves fromeptindividuals through the
arms they carried or the manner in which they edrthem.**°
It is true that the requirement of carrying weapopsenly is in order to distinguish

members of the armed forces from the civilian papah. If the civilian

population itself is in the habit of carrying weagaopenly this third requirement
is unable to fulfil its stated purpose but memhbarshe armed forces should not
consequently be penalised. The duty is on thdesdid distinguish him or herself
from civilians. However, if a Taliban member cdrow that they were wearing
the black turban and carrying their arms openlyg thienough to fulfil the criteria

regardless of the proclivity of the civilian poptiten to carry arms.

44 Bybee, J “Memorandum from Assistant Attorney Gahday S. Bybee to The White House
Counsel (Alberto Gonzales) on the status of Talibarces under Article 4 of the Third Geneva
Convention of 1949” [7 February 2002]
2<4P;ttp://news.findIaw.com/hdocs/docs/torture/bybe‘tﬂ&l}nemz.htmI> 3.

Ibid.
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As with the second requirement, this requirementstmioe fulfiled on an
individual basis. It must be determined of eadhvidual detainee whether they

did in fact carry their arms openly.

Conducted operations in accordance with the laws of war

The fourth and final condition which must be saddfin order for a fighter to be a
lawful combatant, and therefore a POW on captwehat all operations were
conducted in accordance with the laws of war. isnAebruary 2002 memo Bybee
mentions this requirement, submitting that the el

“regularly engaged in practices that flouted fundatal international legal
principles. Taliban militia groups have madedittttempt to distinguish between
combatants and non-combatants when engaging iilitiest They have killed
for racial or religious purposes. Furthermoree[tBepartment of Defence]
informs us of widespread reports of Taliban massaaf civilians, raping of
women, pillaging of villages, and various otheiatties that plainly violate the
laws of war.®*

Presumably Bybee, as Assistant Attorney Generallisesl that assertions of
‘widespread reports’ and anecdotal evidence woeldnbonclusive in a court of

law.

Rumsfeld asserts that the Taliban were “tied tightl the waist to al Qaedd”
and the announcement given by the Office of thet¥®/House Press Secretary in
February 2002 contains the allegation that thebaali

“have not conducted their operations in accordavitie the laws and customs of
war. Instead, they have knowingly adopted andigea/support to the unlawful
terrorist objectives of the al-Qaed&™?®

While it may be true that there were close linksMeen the Taliban and al-Qaeda,

providing sanctuary to or ‘harbouring’ a terrorggioup is not the same as the
Taliban failing to conduct its own military opem@ts in accordance with
international humanitarian laff® The amount of responsibility which could be
imputed to the Taliban would depend on how involteel Taliban was with al-

Qaeda’s plans.

24 |bid.
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Rumsfeld also stated that the Taliban,

“far from seeking to distinguish themselves frone thivilian population of
Afghanistan, sought to blend in with the civiliammcombatants, hiding in
mosques and populated are&8.”

The laws of war place the obligation on armed fertte distinguish themselves

from the civilian population — seeking to blendwith civilians is a direct breach
of the laws of war. However, like the second ahddt criteria, the fourth
criterion is not collective and has to be determioa an individual basis. The
commission of war crimes by one member of an arfoex cannot automatically
disqualify every member of that armed force fromtitkment to lawful

combatant, and therefore POW, status. It is nepgdea the US to show that
individually members of the Taliban did not condutteir operations in

accordance with the laws and customs of war.

Summary

At a conference in London in early 2002, US Ambdssat-Large for War
Crimes Issues, Pierre-Richard Prosper, summarsed$ position as follows:

“a careful analysis through the lens of the Gen@eavention leads us to the
conclusion that the Taliban detainees do not nteelegal criteria under article 4
of the convention which would have entitled thenP@W status. They are not
under a responsible command. They do not condoeir toperations in
accordance with the laws and customs of war. Tdeynot have a fixed
distinctive sign recognisable from a distance. Amely do not carry their arms
openly. Their conduct and history of attackingl@n populations, disregarding
human life and conventional norms, and promotingb&ac philosophies
represents firm proof of their denied stattis.”

If this statement were to be supported by evidemtean individual basis and

proved beyond a reasonable doubt then assurediyalii®an detainees would not
be entitled to POW status as the combatancy @iterould not have been

fulfiled. However, evidence is scant.

It has been difficult to verify whether the Talibdulfilled the four criteria.
Obviously, without evidence, a conclusive answeth® question as to whether
the Taliban should be accorded POW status canngiviea. However, from the
evidence which is available it appears that in saames Taliban members did

wear a distinguishing mark (the black turban) aadyctheir arms openly. It is

250 Rumsfeld, supra n 233.
51 prosper, P “Status and treatment of Taliban &@bida detainees” [20 February 2002]
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possible that the command structure in place wégciemt; and some Taliban
members may have upheld the laws of war. That say, it is possible that some
Taliban members did in fact satisfy all four of tbrteria for lawful combatant
status. What is certain is that an individual deteation for each Taliban
detainee at Guantanamo Bay needs to be carriedyotihe US to determine
whether they are entitled to POW status. Theswithehl determinations should
be executed under article 5 of the Third Genevav€oiion®®>?> A rudimentary
collective determination that no Taliban membersewmwful combatants is
highly unsatisfactory and inadequate.

3.2.2 al-Qaeda

Having considered the status of Taliban fighteepasate deliberation must be
given to whether al-Qaeda members satisfied thedonditions under article 4A
of the Third Geneva Convention to determine whetlmgr members of al-Qaeda
could have been entitled to POW status. As presljodiscussed, in order to be
lawful combatants the al-Qaeda members neededftbdibe of the six options
under article 4A of the Convention while they wéghting in Afghanistan. The
only options which might be applicable are artidlég¢1) and (2).

To satisfy article 4A(1) al-Qaeda would have to dndeen militia or volunteer
forces ‘forming part of’ the Taliban armed forcesid under 4A(2) they would
have had to be militia or volunteer forces ‘belongito’ the Taliban. As
previously discussed, the four criteria listed unaeicle 4A(2) apply to regular
armed forces or militia or volunteer forces undeticke 4A(1) and to militia and
volunteer forces covered by article 4A(2). Itlisar therefore that in order for al-
Qaeda fighters to be treated as lawful combatamtedds to be proved that they
satisfied the four combatancy criteria. Furthemmat would need to be proved
that al-Qaeda fulfilled the requirement of eithésrfning part of*>® the Taliban
armed forces or “belonging t©* the Taliban armed forces. If it can be shown
that al-Qaeda did not comply with the four combeyarobligations it is

%2 5ypra page 43.
53 Geneva Convention lll, article 4A(1).
%4 |bid, article 4A(2).
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unnecessary to deal with the semantics involvedetermining whether or not

they ‘formed part of or ‘belonged to’ the Talibanmed forces.

Commanded by a person responsible for subordinates

To satisfy the first criterion al-Qaeda forces mhate been commanded by a
person responsible for his or her subordinatesha$t been submitted that it is
uncertain that al-Qaeda forces were sufficienthgaoised to satisfy this
requirement, and that it is highly unlikely thaeyhhad an internal disciplinary
system in place enforcing the laws of &&r.Similarly, it has been suggested that
the cell structure of the al-Qaeda network “beltke notion of a chain of

d.?®®  However, like the warlord structure of the Tafibahe cell

comman
structure of the al-Qaeda network does seem to fleetige for conducting
operations. Al-Qaeda is coordinated

“via a vertical leadership structure that provid#isitegic direction and tactical

support to its horizontal network of compartmemsidi cells and associate

organisations?’

It could not be said that al-Qaeda has no leadetssaan anarchical society so it
is possible that the structure does conform to thguirement of being

commanded by a person responsible for his subdedina

Fixed distinctive sign

Secondly, al-Qaeda forces would have needed todzing a fixed distinctive
sign recognisable at a distance to claim POW stalus unlikely that al-Qaeda
had any form of fixed recognisable sign or manatgediistinguish themselves
adequately from non-combatait&. While it is necessary for each individual to
prove they wore a uniform and upheld the princgdldistinction it is not possible
to do this if there was not an overall sign, symbol uniform which was
recognised as distinguishing al-Qaeda from thdiaivipopulation. As a terrorist
network al-Qaeda did not wish to distinguish themese from the civilian

population and cultivated the anonymity which biegdin with civilians could

25 Cryer, R “The fine art of friendshipius in belloin Afghanistan” (2002) 7 Journal of Conflict
and Security Law 37, 71.
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give them. Terrorist attacks such as the Septerhbdmnijackings could not be
successfully accomplished in uniform. There isenadence to show that there
was an acknowledged al-Qaeda uniform or sign, &mddrno al-Qaeda members

can have been wearing it.

Carried arms openly

The third requirement under article 4A(2) requsetiers to carry arms openly in
order to distinguish themselves from the civiliaopplation. As a terrorist
network, al-Qaeda members deliberately attemptedléod into the civilian
populatiori>® — violating the requirements of having a fixedtidistive sign and of

carrying arms openly.

Conducted operations in accordance with the laws of war

The fourth criterion requires that all operatiorsdonducted in accordance with
the laws of war. In 2002 the White House Presgeay issued a statement
including the assertion that al-Qaeda was a ‘tet'agroup?®° This is significant

as terrorism is illegal under international lawenbe, people who commit acts of
terrorism are not lawful combatants and cannotrigled to POW status as they
have breached the fourth combatancy requirememat-of conducting operations
in accordance with the laws and customs of warwei@r, this requirement is an
individualistic one and it would need to be showatteach individual al-Qaeda
detainee had breached it rather than grouping tkegether collectively as

‘terrorists’.

Summary

As with the Taliban it has been difficult to findidence on the actions of al-
Qaeda as regards the four criteria. However,daful combatant status to accrue
all four criteria must be satisfied. Ergo, if #&rcbe sufficiently proved that one
criterion was breached then there is no entitlen@hawful combatant or POW
status. It seems clear that al-Qaeda did not laavacknowledged uniform or
distinctive fixed sign with which they could genyabe identified and

29 Dorf, supra n 256.
20 Fleischer, supra n 248.
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distinguished from the civilian population. If tieewas no overall sign which was
recognised as al-Qaeda’s uniform then an individdatermination is not
necessary — clearly no al-Qaeda member could hese Wwearing it. Therefore, it
Is fair to say that no al-Qaeda detainees wereulagdmbatants and consequently

they are not entitled to POW status.

3.3 Application of combatancy requirements summaris ed

It has been shown that it is possible some membketbe Taliban may have
fulfilled the four combatancy criteria. As the ead, third and fourth combatancy
criteria are individual conditions it is necessdoy the US to carry out an
individual consideration for each Taliban detainge determine whether,
individually, they may be entitled to POW status.is possible that some of the
Taliban detainees may in fact be POWSs and theyldhmutreated as such.

As regards al-Qaeda it has been proved that imossible for any al-Qaeda
detainees to have been lawful combatants and threrebne of them are entitled
to POW status.

The US conclusion

Having determined the legal combatancy status ef Taliban and al-Qaeda
detainees, it will be interesting to examine thsifpen the US has taken and the
possible reasons for this stance. The Office efWhite House Press Secretary
gave an announcement on 7 February 2002 regardmegident Bush’s
determination of the legal status of the Talibad ahQaeda detaineé¥. This
announcement clarified the position of the US ommeoof the questions
surrounding the detainees. In essence, Presidestt @ecided that:
(1) The Third Geneva Convention was applicable to thmed conflict in
Afghanistan between the Taliban and the US;
(2) However, the Taliban had not fulfilled the requikarts of article 4 of the
Convention so were not entitled to POW status;

%1 bid.



76

(3) The Convention was not applicable to the armedlimbnh Afghanistan
between al-Qaeda and the US;

(4) Nevertheless, all captured Taliban and al-Qaedsopeel were to be
treated humanely, consistently with the generahqgples of the Third
Geneva Convention, and delegates of the ICRC miagtply visit each

detainee.

The question which this provokes is ‘was there lbayefit to the US in deciding
to withhold POW status from captured members of Thkban and al-Qaeda?’
There are two plausible advantages to the US. fif$terelates to the conditions
of detention — article 17 of the Third Geneva Caonin states that POWs are
only obliged to give name, rank, date of birth gedsonal or serial number. This
rule dates back to the 1899 Hague Conventions &awep a strict limit on the
right of the Detaining Power to interrogate comhtta As the US wished to
obtain considerably more information than this frthra detainees it allowed itself

to do so by not classifying the captured fighter$®Ws%2

The second way the US derived benefit due to nodrding POW status to the
Taliban and al-Qaeda detainees is that articleof®e Third Geneva Convention
requires that any sentence of a POW must be praeoun

“by the same courts according to the same procextune the case of members of
the armed forces of the Detaining Pow&r”.
It has been asserted that US officials feared qucitedures would provide

opportunities for al-Qaeda suspects and their lasvy@ prolong legal processes
and attract publicity®® Furthermore, there were concerns that it would be
difficult to produce evidence which would meet thegh standards of
admissibility and proof and that al-Qaeda may learnwhat areas it was
vulnerable to intelligence gatherify. Therefore, categorising Taliban and al-
Qaeda detainees as unlawful combatants means thevddSnot obliged to
prosecute them under the same procedures as watdaranembers of their own

armed forces.
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In a memo to President Bush on January 25, 200Zrfd Gonzales suggests a
third reason for the blanket decision not to aghb Third Geneva Convention to
any of the Taliban or al-Qaeda detain®8s. The determination that the
Convention does not apply “eliminates any argumnegéarding the need for case-
by-case determinations of POW stattf.” Clearly determining that none of the
detainees qualify for POW status in one all-emingcstatement prevents the

unnecessary expenditure of time and money on iddalideterminations of POW

status.

It is apparent that there were some significanticgoteasons behind the US

decision not to classify the Taliban and al-Qaedhtérs as POWSs and it was in
the best interests of the US not to do so. Howdhés is an unacceptable reason
for breaching international law. The US needs tkenindividual POW status

determinations for the Taliban members held at Guemo Bay to decide

whether each individual is entitled to POW statusa.

266 Gonzales, A “Memorandum for the President: Dedise application of the Geneva
Convention on Prisoners of War to the conflict vatiQaeda and the Taliban” [25 January 2002]
<http://msnbc.msn.com/id/4999148/site/newsweek/>.
267 (i

Ibid.
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Chapter Four

The rights of unlawful combatants

Those suspected of being terrorists are not outtigelaw, nor do they forfeit
their fundamental rights by virtue of that f&6%.
Baron Goldsmith
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28 Dyer, C “Democracies must respect terror suspeigfists says Attorney Generalhe
Guardian 19 September 2003,
<http://www.guardian.co.uk/terrorism/story/0,127B145304,00.htmI>
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Introduction

It has been shown in Chapter Three that al-Qaeagtaeiis and probably many
Taliban fighters did not satisfy the requirementslawful combatancy and

consequently were not entitled to the privilegeP@W status. However, the
determination that they were unlawful combatantesdnot place them in legal
limbo; even unlawful combatants must be accordesichiauman rights as well as
a number of rights under international humanitateam. It has been suggested
that

“a strong argument can be made that, whether othegtare formally entitled to
such rights, they should have certain of the basifeguards accorded to
PoWs.*=*°

The Inter-American Commission on Human Rights state

“no person under the authority and control of at€steegardless of his or her
circumstances, is devoid of legal protection far o her fundamental and non-
derogable human right$*

There are a number of international documents whagecan find evidence of
rights which exist irrespective of combatant stattrstially consideration will be

given to the rights of unlawful combatants whicin e found under international
humanitarian law. The Fourth Geneva Conventiohe-Gonvention Relative to
the Protection of Civilian Persons in Time of Warcentains a number of
provisions that can conceivably be applied to ufldeombatants. As previously
discussed, there are only two categories of persoihs@ person is not a lawful

combatant he or she is a civilian and thereforéhbtagbe protected by the Fourth
Geneva Convention. However, should it be thoulgat the Geneva Conventions
ought not to apply to al-Qaeda, common article B agply. Article 3, common

to all four Geneva Conventions, applies to armedflads which are not of an

international character and provides evidencegtitsiwhich may be applicable to
unlawful combatants to whom the majority of the &en Conventions do not
apply. Furthermore, article 75 of the First Addlital Protocol gives a number of
universally applicable minimum guarantees whichveré any person slipping
between the legal cracks and being treated as lhdhbgy have no rights

whatsoever.

%9 Roberts, A “Counter-terrorism, armed force andl#ves of war” (2002) 44 Survival 7, 23.

"% |nter-American Commission on Human Rights, “Pentinparts of October 28, 2005 reiteration
and further amplification of precautionary measydetainees in Guantdnamo Bay, Cuba)” (2006)
45 ILM 673, 677.
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Secondly, the rights unlawful combatants have umlernational human rights
law must be taken into account. International humghts law is applicable
during times of armed conflict but during such tamaternational humanitarian
law will take precedence in the event of an incstesicy or contradiction. Under
human rights law unlawful combatants are entitiedatnumber of fundamental
human rights which can be found in the Internatic@avenant on Civil and
Political Rights (ICCPR) and the United Nations €emtion Against Torture and
Other Cruel, Inhuman or Degrading Treatment or ument (UNCAT).

The majority of this Chapter is organised on thgidaf the different international
law documents rather than on the basis of theréifterights owed to unlawful
combatants. By structuring the rights in this witayill be more straightforward
to prove that the conventions drawn upon are apiplécto the detainees. Certain
fundamental rights are included in both internaidrumanitarian law and human
rights documents leading to some necessary rapetitithe following discussion,

which highlights the themes running through theuhoents.

4.1 International humanitarian law

In this section the rights unlawful combatants haweder international
humanitarian law are described. The Fourth Gem@wavention is the Civilians
Convention and it contains a number of rights whack applicable to unlawful
combatants. It is undoubtedly applicable to théb@a fighters but whether or
not it applies to al-Qaeda is a more controveisgle and hence this point forms
part of the introduction to this section. Shouldbe thought that the Fourth
Geneva Convention does not apply to al-Qaeda, conarticle 3 of the Geneva
Conventions will apply instead. Although it is iorpant to determine which of
these documents applies, the rights under thenfa@tg similar. Furthermore,
article 75 of Additional Protocol | bestows minimugnarantees upon both the
Taliban and al-Qaeda fighters.

It is commonly accepted that the Geneva Conventwasustomary international

law, so all States are bound by the provisions dredr not they have signed the
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Conventiong’! | attempted to establish if the Taliban or al-@@éad made any
comments as to whether they believed the Genevaebtions applied to them.
However, | was unable to find any statements madeither group as to their
intentions or beliefs regarding the Conventionsis Indisputable that the Taliban
is bound by the Geneva Conventions. Afghanistam isignatory to the

Conventions and the Taliban was the factogovernment of Afghanistan at the
time of the conflict. Although it was not the Tain government which signed
the Conventions, a treaty binds successor statgsvithue of attaching to the
territory itself and establishing a particular regithat transcends the treafy?”

Hence, the Taliban is bound, despite not havinghlhibe government which

signed the Conventions.

However, al-Qaeda is not a State. This authorerm#t that even a non-state-
actor, provided it is sufficiently powerful and argsed, is bound by the Geneva
Conventions when it takes part in an internatiarated conflict. Al-Qaeda was
acting in the international arena as a Party tentarnational armed conflict and
hence the rights and obligations of the Conventghuld be applicable to them.
The Geneva Conventions and international humaaitdaw are not intended to

exclude non-state-actors simply by virtue of natih@ status as a State.

However, this assertion, that the Geneva Convestamply to non-state-actors, is
controversial and hence an alternative has beendaa. If it is thought that the
Geneva Conventions, in general, are not applicablenon-state actors then
common article 3 of the Geneva Conventions mustyapphis is explained in
depth below"

4.1.1 Martens Clause

The Martens Clause is found in the preamble toHague Conventions of 1899
and 1907 respecting the laws and customs of wdameh This clause gives a
broad, overarching principle for cases not covdrgather agreements. The ICJ

in its 1996 advisory opinion on nuclear weapongmefd to the clause, clearly

"I Holmes, RThe Oxford Companion to military histo¢2001) 353.
22 shaw, Minternational law(5" ed, 2003) 885.
273 Infra page 89.
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deeming it to still be in forc€* Furthermore, a modern version of the Martens
Clause, comparable in all material respects tootiggnal, can be found in article
1 of the First Additional Protocol, which readsfaldows:

“In cases not covered by this Protocol or by otheernational agreements,
civilians and combatants remain under the protecéamd authority of the
principles of international law derived from estabéd custom, from the
principles of humanity and from the dictates of lpribonscience.”

The Martens Clause performs the function of a mummguarantee, ensuring that
there will be no situations when the principlesco$tomary international law are
inapplicable. Moreover, the principles of humangtyd the dictates of public
conscience are referred to. These concepts amessiipe to define but they serve
to emphasise the point that even during times ofthere are some actions which

are unacceptable and no legal black hole devoall oights can exist.

4.1.2 Geneva Convention IV

The first international humanitarian law documentvhich the rights of unlawful

combatants can be found is the Fourth Geneva CtionenUnlawful combatants

are not entitled to POW status and are therefoteoered by the Third Geneva
Convention which is the Convention Relative to Wfreatment of Prisoners of
War. The Fourth Geneva Convention is the Convarflelative to the Protection
of Civilian Persons in Time of War. Article 4 dii$ Convention explains that
anyone who is detained during an armed conflictiambt covered by one of the
other Geneva Conventions will be entitled to thyhts of the Fourth Convention,

provided certain conditions are met.

Article 4 of the Fourth Convention is an all-embnac definition of who is
entitled to be a ‘protected person,’ with some ekioas. Everybody who is not
protected by one of the other three Geneva Corwenis covered by the Fourth
Convention provided they are not:

* Nationals of a State not party to the Convention;

* Nationals of the State in whose hands they are;

* In the hands of a party with which normal diploroatepresentation

exists?’®

27| egality of the Threat or Use of Nuclear Weap[ir®96] 1 ICJ Reports 226, paras 78-9.
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Those are the only exceptions. Unlawful partiggrain hostilities is not listed as
an exception to the all-encompassing definition antherefore not enough to
remove a person from the protection scheme under Rburth Geneva

Convention.

It could be suggested that the first listed excepis irrelevant as the Geneva
Conventions have reached the status of customdeynational law and are
binding on all States whether or not they are dypar them?’® The second
exception to protection under the Convention isgersons who are nationals of
the detaining power. This exception upholds a gased principle of
international law — that international law does maeérfere in a State’s relations
with its own nationald’’ Therefore, any US citizens detained by the US at
Guantdnamo Bay, or any other detention facilitye arot entitled to the
Convention’s protectionS? Furthermore, the third exception excludes people
who are from a State with which normal diplomagpnesentation exists. Clearly
then, the Fourth Geneva Convention does not apphationals of a neutral or co-
belligerent State because normal diplomatic retatill exist between this State
and the detaining power. Therefore, al-Qaeda stspeld at Guantanamo Bay

who are nationals of, for example, the UK, PakistanstraliZ’® or Algeria are

2> Geneva Convention 1V, article 4.
2% Holmes, supra n 271.
"7 pictet, J (edThe Geneva Conventions of 12 August 1949. Commyenta 4) (1958) 46.
2’ The case offamdi v Rumsfel¢542 U.S. 507, 2004) dealt with a US citizen, edign Saudi
Arabia, who was captured in Afghanistan in 2001 altetjed to have been affiliated with a
Taliban military unit. Hamdi was initially held #te Guantdnamo Bay Naval Base but was later
transferred to a detention centre on US soil wheras realised he was a US citizen. The
judgement considered the process constitutionaiéytd a citizen disputing his or her enemy
combatant status. This question could only be ansavby balancing the individuals’ interest to
be protected from unjustified deprivation of liheaigainst the government’s interest to detain
those who have fought with the enemy without beaxiricted by undue burdens or complicated
procedures. The Supreme Court did not acceptritygopal of the government as the risk of
erroneous deprivation of a detainee’s liberty waacgeptably high; nor the proposal upheld by
the district court, as the procedural safeguardgested were unwarranted in light of the burdens
they would impose on the military (p2648). Thepmpbalance as outlined by Justice O’Connor
requires that:
“a citizen-detainee seeking to challenge his diassion as an enemy combatant must receive
notice of the factual basis for his classificatiand a fair opportunity to rebut the Government’s
factual assertions before a neutral decisionmakei]. At the same time, the exigencies of the
circumstances may demand that, aside from thegseast@ments, enemy combatant proceedings
may be tailored to alleviate their uncommon pot#rit burden the Executive at a time of ongoing
military conflict” (p2648).
The deliberate reference to a ‘citizen-detaineeamsethat it is possible that this case will be
distinguished from cases involving foreign enemgnbatants due to the fact that it dealt with a
US citizen.
2" David Hicks is an Australian citizen who was captliin Afghanistan, allegedly fighting for
the Taliban, in December 2001 and has been heldeby S government at Guantanamo Bay ever
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excluded from most protections under the Conventidimey would be entitled
only to the more limited protection provided by PPHy as well as the human

rights entitlements discussed below.

However, any Taliban or al-Qaeda members who aienads of Afghanistan do

fall under the article 4 definition — they are mottitled to protection under the
other three Geneva Conventions and do not satigfjoathe exclusion clauses so
must be ‘protected persons’ under the Fourth Caimwen It is the rights of these

people this thesis intends to uncover.

Article 5 of the Convention is entitled ‘Derogat®rand paragraph 1 reads as
follows:

“Where in the territory of a Party to the conflithe latter is satisfied that an
individual protected person is definitely suspectédor engaged in activities
hostile to the security of the State, such indigiduerson shall not be entitled to
claim such rights and privileges under the pregeabvention as would, if

exercised in the favour of such individual perdmm prejudicial to the security of
such State?®

Paragraph 3 requires that even individuals susgeufter engaged in activities
hostile to the security of the State shall

“be treated with humanity and, in case of triaklshot be deprived of the rights
of fair and regular trial prescribed by the pres@anvention.*
Furthermore, they must be granted the full righitdar the Fourth Convention “at

the earliest date consistent with the securityhef$tate”.

The authoritative ICRC commentary on the GenevavE€otions points out that
the security of the State could not be a concetvadhson for denying protected
persons the benefit of some provisions of the MowWbnventiorf®® The

commentary only gives two examples — article$®3@nd 38% — but there are

since. There has been much controversy aboutdtisssbut his case will not be considered in this

thesis. For more information see <http://www.fahardavid.org/>.

80 Geneva Convention 1V, article 5(1).

81 |bid, article 5(3).

282 pjctet, supra n 277 at 56.

283 Article 37 requires that protected persons whodetained be treated humanely.

284 Article 38 lists some rights which must be grartegrotected persons:
“(1) They shall be enabled to receive the indivicaracollective relief that may be sent to them.
(2) They shall, if their state of health so regsineceive medical attention and hospital treatrt@ent
the same extent as the nationals of the State nwette
(3) They shall be allowed to practise their religand to receive spiritual assistance from minsster
of their faith.
(4) If they reside in an area particularly expogethe dangers of war, they shall be authorized to
move from that area to the same extent as thenadsiof the State concerned.
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many more articles which may be considered in #iaes category — as rights
which would not affect the security of the Stateor example, derogation from
the following articles could not be justified witkference to the security of the
detaining State: protected persons are entitl@gdpect for their person, honour
and religious convictions and must be humanelytét®® they may make
application to the ICRC or other organisatiéffs;no physical coercion or
punishment may be exercised against protected pefSgrotected persons shall
receive adequate medical cafeprotected persons are entitled to practise their
religion and receive spiritual guidant®;detainee quarters must be hygienic,
adequately heated, lighted and ventilated, suffityjespacious and detainees must

be allocated suitable beddifl: detainees must receive sufficient daily food

(5) Children under fifteen years, pregnant womenranthers of children under seven years shall
benefit by any preferential treatment to the sarterg as the nationals of the State concerned.”

85 Geneva Convention IV, article 27(1):
“Protected persons are entitled, in all circumstanto respect for their persons, their honouir the
family rights, their religious convictions and ptiaes, and their manners and customs. They shall
at all times be humanely treated, and shall beeptet especially against all acts of violence or
threats thereof and against insults and publicsity.”

280 |bid, article 30:
“(1) Protected persons shall have every facilityrfaking application to the Protecting Powers, the
International Committee of the Red Cross, the Nati®&ted Cross (Red Crescent, Red Lion and
Sun) Society of the country where they may be, elfag to any organization that might assist
them.
(2) These several organizations shall be grantddadlities for that purpose by the authorities,
within the bounds set by military or security calesations.”

87 |bid, article 31:
“No physical or moral coercion shall be exercisgdiast protected persons, in particular to obtain
information from them or from third parties”;

and article 32:
“The High Contracting Parties specifically agree ach of them is prohibited from taking any
measure of such a character as to cause the plhssffexing or extermination of protected persons
in their hands. This prohibition applies not ordymurder, torture, corporal punishments,
mutilation and medical or scientific experiments$ necessitated by the medical treatment of a
protected person, but also to any other measuresitdlity whether applied by civilian or military
agents.”

88 |pid, article 38(2):
“they shall, if their state of health so requinesieive medical attention and hospital treatment to
the same extent as the nationals of the State ouexte

article 81:
“Parties to the conflict who intern protected p&sshall be bound to provide free of charge for
their maintenance, and to grant them also the rakditention required by their state of health”;

and article 92:
“Medical inspections of internees shall be madeadt once a month.”

289 |bid, article 38(3):
“they shall be allowed to practise their religiordao receive spiritual assistance from ministérs o
their faith”;

and article 86:
“The Detaining Power shall place at the disposahtarned persons, of whatever denomination,
premises suitable for the holding of their religgaervices.”

290 |bid, article 85:
“(1) The Detaining Power is bound to take all neegg and possible measures to ensure that
protected persons shall, from the outset of tmérnment, be accommodated in buildings or
quarters which afford every possible safeguarcgards hygiene and health, and provide efficient
protection against the rigours of the climate draldffects of the war...
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rations and drinking watér* adequate clothing® and when detainees are
transferred such transfer must be effected humafelpDerogating from any of
these articles could not be justified by assertimgt upholding them would be
prejudicial to the security of a State as fulfigithese rights does not in any way
affect the security of the detaining State. Hemtlehese rights must be accorded

to the Guantanamo detainees.

Furthermore, article 136 imposes an obligation lom $tate to transmit to the
official Information Bureau particulars of any peoted person who is kept in
custody for more than two weeks. A party cannagbgate from this article by
citing article 5 as this is not a right or priviee¢peld by the protected person, but

an obligation placed on the Detaining Powér.

An argument could be made for derogation from thiWing articles with the
justification that upholding them may prejudice gezurity of the detaining State:

the right of protected persons to correspond whisirtfamilies?®® the right to

(2) The premises shall be fully protected from daegs, adequately heated and lighted, in
particular between dusk and lights out. The slegpimarters shall be sufficiently spacious and well
ventilated, and the internees shall have suitabtielimg and sufficient blankets, account being
taken of the climate, and the age, sex, and stdteadth of the internees.”

291 Geneva Convention IV, article 89:
“(1) Daily food rations for internees shall be stiffnt in quantity, quality and variety to keep
internees in a good state of health and preverdekelopment of nutritional deficiencies. Account
shall also be taken of the customary diet of therirees...
(3) Sufficient drinking water shall be suppliediternees.”

292 |bid, article 90:
“When taken into custody, internees shall be gakfacilities to provide themselves with the
necessary clothing, footwear and change of undenaed later on, to procure further supplies if
required. Should any internees not have suffiaidsthing, account being taken of the climate, and
be unable to procure any, it shall be provided @fegharge to them by the Detaining Power.”

293 |bid, article 127:
“(1) The transfer of internees shall always bea&d humanely...
(2) The Detaining Power shall supply interneesrdutiransfer with drinking water and food
sufficient in quantity, quality and variety to m&im them in good health, and also with the
necessary clothing, adequate shelter and the megansdical attention. The Detaining Power
shall take all suitable precautions to ensure tefiety during transfer...”

2% bid, article 136:
“(1) Upon the outbreak of a conflict and in all ea®f occupation, each of the Parties to the
conflict shall establish an official Information Baau responsible for receiving and transmitting
information in respect of the protected persons att@oin its power.
(2) Each of the Parties to the conflict shall, witthe shortest possible period, give its Bureau
information of any measure taken by it concerning protected persons who are kept in custody
for more than two weeks, who are subjected to assigesidence or who are interned.”

29 |bid, article 25:
“(1) All persons in the territory of a Party to thenflict...shall be enabled to give news of a diyict
personal nature to members of their families, wharéhey may be, and to receive news from
them...
(3) If the Parties to the conflict deem it necegsarrestrict family correspondence, such
restrictions shall be confined to the compulsory ostandard forms containing twenty-five freely
chosen words, and to the limitation of the numidehese forms despatched to one each month”;
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receive visitors>® and the right to be informed of their transfer donew

297 However, the ICRC commentary emphasises “mosingly” that

facility.
derogations from the protections of the Fourth Gar@onvention under article 5

“can only be applied in individual cases of an @tmmal nature, where the

existence of specific charges makes it almost icettat penal proceedings will

follow. This Article should never be applied aseault of mere suspiciorf®
There have been no such ‘specific charges’ madestgaost of the detainees at

Guantanamo Bay and hence derogations under dtajgear to be inappropriate

at this stage.

In considering derogations under article 5 the migjof applicable rights under
the Fourth Geneva Convention have already beeniomexat However, there are
a few more which must be explicitly outlined. Alge 79 of the Convention
specifically relates to internment and requirest theotected persons not be
interned except in accordance with articles 41,48,68 and 78. Articles 68 and
78 relate only to persons detained by an OccupkRimger so are irrelevant here.
Article 41 provides that measures of control moevese than assigned
internment, in accordance with articles 42 andmBst not be usetd’® Articles
42 and 43 contain rights which are central to thesis. Article 42 asserts that
protected persons may only be interned “if the sgcwof the Detaining Power
makes it absolutely necessary”. This means tleat#iention of each individual
Taliban or al-Qaeda member at Guantanamo Bay neugidtified as ‘absolutely
necessary’ to the security of the US for it to &eful. Article 43 requires that a

court be entitled to consider detention decisiond that they be periodically

and article 106:
“As soon as he is interned, or at the latest naerttean one week after his arrival in a place of
internment...every internee shall be enabled to sénedt to his family, on the one hand, and to the
Central Agency provided for by Article 140, on thber, an internment card...informing his
relatives of his detention, address and state @ftine The said cards shall be forwarded as rapidly
as possible and may not be delayed in any way.”

2% Geneva Convention IV, article 116:
“Every internee shall be allowed to receive vistarspecially near relatives, at regular intervals
and as frequently as possible.”

297 bid, article 128:
“In the event of transfer, internees shall be ddfly advised of their departure and of their new
postal address.”

2% pictet, J (edThe Geneva Conventions of 12 August 1949. Commyeuta 4) (1958) 58.

29 Supra n 296, article 41:
“Should the Power, in whose hands protected pensmysbe, consider the measures of control
mentioned in the present Convention to be inadegitatay not have recourse to any other
measure of control more severe than that of asdiggsédence or internment, in accordance with
the provisions of Articles 42 and 43.”



88

reviewed®® Article 133 also relates to detention requireraemd considers the
cessation of detention. This article provides ttetention must cease “as soon as

possible after the close of hostilitie§™

Article 143 of the Fourth Geneva Convention affirthe right of the ICRC to
visit detainees protected by the Convention. [Ci&egates must be able to
access detention facilities and interview detainei#bout witnessed’® These
visits can only be prohibited for reasons of “inggere military necessity” and if
they are prohibited it must be an “exceptional &miporary measur€®® The

overall rule has been stated as:

“In international armed conflicts, the ICRC mustdranted regular access to all
persons deprived of their liberty in order to werthe conditions of their
detention and to restore contacts between thosemeand their families™

The recent ICRC textbook on customary internatidnahanitarian law asserts

that State practice has established this rule merm of customary international

305 Furthermore, the UN Security Council has adopgechumber of

law.
resolutions requesting or demanding that the ICRCgtanted unimpeded and
continued access to camps, prisons and detentiottese Examples of such
resolutions include the former Yugoslavia (199%)Tajikistan (1994°" and
Bosnia and Herzegovina (199%5. In two 1995 resolutions on the conflict in the
former Yugoslavia the Security Council reiteratets “strong support for the
efforts of the [ICRC] in seeking access to...perstetsined” and condemned

“in the strongest possible terms the failure of Busnian Serb party to comply
with their commitments in respect of such accé¥s.”
These resolutions show that the Security Counailsicters providing access to

the ICRC to be a rule of international law.

390 Geneva Convention IV, article 43:
“Any protected person who has been interned...stadiitled to have such action reconsidered as
soon as possible by an appropriate court or adtratiie board designated by the Detaining Power
for that purpose. If the internment...is maintaini, court or administrative board shall
periodically, and at least twice yearly, give caolesation to his or her case, with a view to the
favourable amendment of the initial decision, fEaimstances permit.”

%91 |bid, article 133.

392 |pid, article 143(2) and (5).

393 |pid, article 143(3) and (5).

34 Henckaerts, J and Doswald-BeckClustomary international humanitarian law. Volume 1

Rules(2005) 442.

%95 |pjdl.

3% Security Council Res. 771 [13 August 1992], settio

%07 security Council Res. 968 [16 December 1994],isedt0.

398 Security Council Res. 1010 [10 August 1995], secfi.

399 security Council Res. 1019 [9 November 1995], pisle and section 2; UNSC Res. 1034 [21

December 1995], preamble and sections 2-5.
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The ICRC has been granted access to the detaiheBsamtanamo Bay since
January 2003'° However, the ICRC keeps the majority of its fimgé and

observations about the conditions of detention #red treatment of detainees
confidential. Findings are discussed directly vitte authorities in charge but the
ICRC generally does not comment publicly. The ICR€fers to work outside
the spotlight of media attention in order to ensivat it is able to obtain and

maintain access to detainees around the wotld.

It is clear that the Fourth Geneva Convention dggdy to, at the very least, the
Taliban and al-Qaeda detainees held at the GuantaBay detention centre who
are Afghani nationals. The main right safeguarbdgdhe Convention for these
people is a right to basic humane treatment dutigtgntion®*? Furthermore, the
Convention requires that detention be ‘absolutagessary’ and be periodically
reviewed by an appropriate court. Many of the Bali and al-Qaeda members
detained at Guantdnamo Bay have not had their wi@teconsidered by an
appropriate court and it is certainly not beingipdically reviewed. The Fourth
Geneva Convention also contains provisions outhram adequate standard of
living during detention and that ICRC delegatesehagcess to view conditions.
As explained abové® there have been many allegations of inhumanentesatof
prisoners at Guantdnamo Bay. Treatments sucleep deprivation and exposure
to extreme temperatures may not, by themselvesuaimo torture, but they
would certainly constitute inhumane treatment. apiipears clear that the US
authorities are not adequately upholding their gailons under the Fourth

Geneva Convention.

4.1.3 Common article 3

It has been contended that the Geneva Conventupiyg & all Parties taking part
in an international armed conflict. They are notited to State Parties and will

apply to non-state-actors such as al-Qaeda. Hawesethis is a controversial

$191CRC, “US detention related to the events of 1ft&mber 2001 and its aftermath — the role of
the ICRC” [31 December 2006] <http://www.icrc.orgd¥/eng/siteeng0.nsf/html/usa-detention-
update-121205>.

1 |bid.

%12 A consideration as to what forms of treatmentlegal and what constitutes ‘basic humane
treatment’ will be undertaken in section 4.2.3 orture.

313 Supra page 4.
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line of reasoning an alternative has been includedcase the author’'s argument
is disputed, and it is thought that the Geneva €ntiwns cannot apply to a non-
state actor such as al-Qaeda, it shall be provatl dhQaeda has the rights
outlined under common article 3 instead. It shaalkb be noted that it makes
little difference which document is thought to appk common article 3 accords

very similar rights to those covered by the Fo@tneva Convention.

The four Geneva Conventions and Additional Protdcehare the same article 3
and hence it is referred to as common article Be first sentence of the article

reads as follows:

“In the case of armed conflict not of an internatibcharacter occurring in the
territory of one of the High Contracting Partieacle party to the conflict shall be
bound to apply, as a minimum, the following proers...”

This article is only to apply in cases which aré aban international character.

At first glance this phrase appears to refer oolyah armed conflict which is
internal in character, such as a civil war. Howewethe recent case éfamdan
v Rumsefeld** heard by the US Supreme Court, it was determinatithe phrase

actually encompasses a much broader meaning.

Common article 2 refers to an armed conflict betwégo High Contracting
Parties and the phrase “not of an internationakagttiar” is used as a contra-
distinction to this idea of conflict between nasonnHamdanthe Supreme Court

stated that:

“Common Atrticle 3, by contrast, affords some minirpeotection, falling short
of full protection under the Conventions, to indiwals associated with neither a
signatory nor even a non signatory ‘Power’ whoiawelved in a conflict ‘in the
territory of a signatory. The latter kind of cdinf is distinguishable from the
conflict described in Common Article 2 chiefly besa it does not involve a
clash between nations (whether signatories or niot)context, then, the phrase
‘not of an international character, bears its éiteneaning.®*

Thus, common article 3 applies both to internaledrsonflicts and to conflicts

occurring between Parties one or both of whom ave signatories to the

Convention and who may not even be a State.

The Supreme Court explained that the term ‘intéonat’ was being used as
between nation and nation or to include mutualgaations between sovereigns.

It accepted that the phrase “not of an internatiocharacter” clearly refers to civil

¥4 Hamdan v Rumsfel48 U.S. (2006).
%% |bid, 67.
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wars but that language limiting common article 2y apply to civil wars was
deliberately excluded from the Geneva Conventidhsin the Commentary on
the Additional Protocols to the Geneva Conventiohsl2 August 1949 it is
asserted that a non-international armed conflidiginct from an international
armed conflict because of the legal status of thi&ies opposing each oth&.

In an international armed conflict, as referrednt@ommon article 2, the entities
opposing each other are States. In a non-intemmatiarmed conflict, to which
common article 3 will apply, the entities opposeach other do not have to be
sovereign States.

The commentary from the ICRC on the Geneva Conwestexplains that the
Conventions, while discussed, drafted, signed gplied by governments, are
not actually underpinned by a concept of natiortsigua concept of people — “the
principle of respect for human personalify®. The article falls far short of
upholding the ICRC'’s original hope — which was tttee Conventions would be
applied, in their entirety, to armed conflicts radtan international charact&r’

However, it at least “ensures the application & thles of humanity which are

recognised as essential by civilised natioii&”.

Common article 3 and the rest of the Geneva Comventan never apply to the
same conflict. They are mutually exclusive as camrarticle 3 can only apply to
conflicts which are not covered by the other agBcin the Geneva Conventions.
As explained above the idea of a ‘non-internati@raded conflict’ is the opposite
of an ‘international armed conflict. The majoritygf the articles of the
Conventions apply to international armed conflicommon article 3 applies to
non-international armed conflicts. It is this auth contention that the majority
of the Geneva Conventions are applicable to both Thliban and al-Qaeda.
However, al-Qaeda is a non-state-actor and hemggesting the Conventions
apply to this group is contentious. Should it beught that, as a non-state-actor,

%1% |bid, 68.

17 pilloud, C et alCommentary on the Additional Protocols of 8 Juné7l® the Geneva
Conventions of 12 August 19¢m87) 1351.

%18 pictet, J (edThe Geneva Conventions of 12 August 1949. Commyeuta 4) (1958) 26.
%19 |bid, 34.

320 |pid.
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al-Qaeda is not covered by the Conventions thelyneWertheless, indisputably,

be entitled to the rights under common article 3.

Having considered the situations in which commaditlar3 is applicable it is now
necessary to look at the clauses in the article dgiscdover how they apply to
unlawful combatants. Common article 3 lays out sominimum provisions
protecting, inter alia, “[p]ersons..placed hors de combdt' by...detention”.
Certain acts are listed as being prohibited irtielato these people, including:

“(a) Violence to life and person, in particular er of all kinds, mutilation,
cruel treatment and torture;...

(c) Outrages upon personal dignity, in particulanmiliating and degrading
treatment;

(d) The passing of sentences and the carrying foexecutions without previous

judgment pronounced by a regularly constituted tcatfiording all the judicial

guarantees which are recognized as indispensalditiged peoples3*?

Common article 3 asserts some minimum guarantegefiple who are detained
(and others, but the other categories of persomsar relevant here). Parts (a)
and (c) prohibit acts which “world opinion findsrfieularly revolting.®*® The
meaning of the ambiguous terms used, such as e¢odond humiliating and
degrading treatment, will be examined below in $ketion on torture. Part (d)
clearly prohibits summary justice — common arti@lproclaims that even in times
of war it is still necessary to surround the adstiaition of justice with safeguards
aimed at eliminating the possibility of judicialrers. This prohibition does not,
however, prevent a person from being arrested, eputsd, sentenced and
punished according to the law. The article doasspecifically define what is
meant by a “regularly constituted court” but otlseurces are helpful here. For
example, the Fourth Geneva Convention speaks gf@pérly constituted, non-
political military court.®®* Furthermore, the ICRC commentary on this article
asserts that the wording “definitely excludes gleaal tribunals” but would
include “ordinary military courts” provided they weset up in accordance with
the recognised principles governing the adminismaof justice®® It is asserted

in the recent ICRC customary international humaiaitelaw textbook that to be

%21 Hors de combaliterally means ‘out of combat'. It refers to disrs who are no longer capable
of performing their military function which couldeldue to a variety of reasons such as being sick,
wounded, detained or otherwise disabled.

%22 Common article 3(1).

323 pjctet, supra n 318 at 38.

%24 Geneva Convention 1V, article 66.

325 pictet, supra n 318 at 340.
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‘regularly constituted’ a court must have been dblthed and organised in

accordance with the laws and procedures alreaftyde in a country3?°

In the Hamdan case the Supreme Court acknowledged that commarieaB
tolerates a great degree of flexibility in tryingdividuals captured during armed
conflict and that the article’s requirements arenegal ones “crafted to
accommodate a wide variety of legal systefis.” However, the Court also
emphasised the fact that, although they may bergkitleey are stilfequirements
and must be uphef® In the Court’s view the commission convened by 8

President to try Hamdan did not meet the requirdsnen

Overall, the most important rights for unlawful doatants protected by common
article 3 are the prohibition on summary justicel @me requirement of humane
treatment. People cannot simply be detained orshed without a trial which
upholds the ordinary concepts of justice. Unlawdfambatants can be detained
and punished, but they must first be prosecutedimvithe law. The vast majority
of the detainees from the 2001 Afghan war have lsirbpen imprisoned for an
indefinite period of time without having their det®n considered by an
appropriate court. In order to comply with itsightions under international law
the US government must either release the detaoreiesat them properly under

the judicial system.

4.1.4 Additional Protocol | — article 75

As previously explained the First Additional Pratbdo the 1949 Geneva
Conventions was never signed by the US. Howewnesparts of the Protocol
have undeniably become customary international lawhat article 75 of
Additional Protocol | is customary internationalland applies to all States is
generally accepté®® and therefore, all States must take the guaraniedsr

article 75 into consideration even if they are agiarty to the Protocol.

326 Henckaerts and Doswald-Beck, supra n 304 at 355.

%27 Hamdan v Rumsfeldupra n 314 at 7.

%28 |bid.

329 5ee Dérmann, K “The legal situation of unlawfuftrileged combatants” (2003) 85 IRRC
45, 71; Roberts, A “Counter-terrorism, armed fomod the laws of war” (2002) 44 Survival 7, 23;
Sands, R.awless world2006) 150. See also US Army, “Operational Lawéitzook” JA 422
(1997), sections 18-20.
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Article 75 outlines a range of fundamental guaresithat are intended to provide
minimum rules of protection for all those who dot neenefit from more
favourable treatment under other rules. Henc&lai5 ensures that no person in
the power of a Party to an armed conflict is s#datn limbo, outside the
protection of international humanitarian law — ‘iperson can ever fall outside the
scope of minimum legal protections. There candéegal black holes®® If an
unlawful combatant does not fulfil the nationaldsiteria of the Fourth Geneva
Convention they will still be covered by article 8 the First Additional
Protocol. If they are covered by the Fourth Cotieen article 75 extends their
protection by defining theinimumguarantees.

“Any person who is captured by a party to a confiimist be treated humanely
and is entitled to enjoy the minimum protectiontheut discrimination. The
particular circumstances of any individual arel@vant.®**

Hence, it is clear that article 75 applies to amters of the Taliban and al-

Qaeda detained at the Guantanamo Bay detentiolityfacFurthermore, article
75(7) further clarifies the principle from subsecti(1) that article 75 contains
minimum guarantees for everyone. Subsection (#Aenels the guarantees
provided for by article 75 to even those accusedaf crimes or crimes against
humanity. Even someone accused of grave breadliee aws of war is entitled

to the basic protections espoused by article 75.

Article 75 is entitled ‘Fundamental guarantees’ aubsection (1) gives the
overarching requirement that persons

“in the power of a Party to a conflict...who do netlefit from more favourable
treatment under the [Geneva] Conventions or urfdsrRrotocol shall be treated
humanely in all circumstances and shall enjoy, asimum, the protection
provided by this Article... ¥

Subsection (2) prohibits certain acts, includinglemce, murder, torture and

outrages upon personal dignity, in particular huatiig and degrading treatment.
Subsection (3) requires that people who are adestetained or interned for
actions relating to an armed conflict be informedtloe reasons why these
measures have been taken. Furthermore, excepasiascof arrest for penal
offences, they must be released

“with the minimum delay possible and in any evens@an as the circumstances
justifying the arrest, detention or internment hagased to exist*

%30 sands, R.awless world2006) 149.
%31 |bid, 150.

%32 ndditional Protocol |, article 75(1).
333 |bid, article 75(3).
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Article 75(4) covers the requirements for judigi@abceedings for persons charged
with a penal offence related to an armed conflithe court must be impartial and
regularly constituted and uphold the generally gmiged principles of judicial
procedure. Some of these principles of judiciadcpdure are laid out in the
article, including the requirement that the accusednformed of the particulars
of the offence; has the right to a defence; thbtrig examine witnesses; and the
right to be presumed innocent until proven guiffy. Article 75(6) espouses the
important principle that protection under article @ontinues for detainees until
their final release, repatriation or re-establishineven after the end of the armed

conflict.

To summarise, the minimum guarantees under arfi@eare applicable to
unlawful combatants. The guarantees primarilyudel protection from inhumane
treatment; the requirement that people who arerdstaare released as soon as it
is practicable to do so; and the requirement tbgall due process guarantees be
upheld. There have been many allegations of inimgnteeatment of prisoners
held at Guantanamo B and such treatment clearly breaches international
humanitarian law applicable to the detainees. Heunbore, it seems likely that the
continued detention of many of the Taliban and aéa fighters is no longer
necessary and it is therefore required under aribl that they be released if they
are not going to be charged with a crime.

4.2 International Human Rights Law

Thus far the rights of unlawful combatants undeernmational humanitarian law
have been considered. The following section takés account any rights
applicable to unlawful combatants under internatidruman rights law. Human
rights are currently separated into three categavigch follow the catchphrase of
the French Revolution -Liberté, égalité, fraternité’ (Liberty, equality,
fraternity). First generation human rights deabesdially with liberty and

preventing excesses of the State. They includegsiguch as freedom of speech,

33 |bid, article 75(4).

%35 Human Rights First, “Human Rights First condemss of torture tactics at Guantanamo Bay”
[30 November 2004]
<http://www.humanrightsfirst.org/media/2004_alarsds 1130 _icrc_gitmo.htm>.
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freedom of religion and the right to a fair triahdaare codified in the 1966
ICCPR. Second generation rights revolve aroundidba of equality and are
fundamentally social, economic and cultural in matu They promise equal
conditions and treatment to people in areas suchngdoyment, housing and
health care and require a more interventionisteStajprovide the rights. Second
generation rights are codified in the 1966 Inteomatl Covenant on Economic,
Social and Cultural Right§® Third generation human rights are a more
progressive and developing area of internationahdru rights law and the term
covers a broad spectrum of rights such as the tmlself-determination, group

and collective rights and the right to natural teses.

The Universal Declaration of Human Rights (UDFR)was adopted by the UN
General Assembly in 1948 but was unable to gafmemiecessary international
support and consensus needed to become a bindiaty fbecause it contained
both first and second generation rights. A pditidivide developed between
mainly Western capitalist nations favouring firsgngration civil and political
rights and communist nations favouring second ggiter economic, social and
cultural rights. To solve this problem the two 69ovenants were draftédf
These two documents, together with the UDHR, folhm International Bill of
Rights.

International humanitarian law vs international hum an rights law
The application of international humanitarian lamdanternational human rights

law are not mutually exclusive; they are in factngdementary. The Human
Rights Committee (HRC) stated that the ICCPR

“applies also in situations of armed conflict toigfhthe rules of international
humanitarian law are applicable. While, in respafctertain Covenant rights,
more specific rules of international humanitariaw Imay be especially relevant
for the purpose of the interpretation of the Coverrgghts, both spheres of law
are complementary, not mutually exclusivé.”

3% International Covenant on Economic, Social andu€al Rights 1966, online at
<http://www.unhchr.ch/html/menu3/b/a_cescr.htm>.

%37 Universal Declaration of Human Rights 1948, onkie
<http://www.un.org/Overview/rights.html>.

33 Brems, EHuman rights: Universality and diversi(@001) 21.

339 Human Rights Committee, General Comment No. 304P(ara 11.
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This issue has also been addressed by the ICd 19%6 advisory opinion on the
legality of the threat or use of nuclear weap8fisin this opinion the ICJ clearly
affirmed the applicability of the ICCPR during tim®f armed conflict. The
Court stated that

“the right not arbitrarily to be deprived of ondife applies also in hostilities.
The test of what constitutes an arbitrary deproraf life, however, then must
be determined by the applicablex specialis namely, the law applicable in
armed conflict.?**

The ICJ further confirmed this view in its advisasginion on the 2004srael

Wall case:

“the protection offered by human rights conventiglt®s not cease in case of
armed conflict, save through the effect of provisidor derogation of the kind to
be found in article 4 of the [[ICCPR}*

These statements from the ICJ make it clear thatnational human rights law
does not cease to function during times of warweieer, the court points out that
international humanitarian law functions Bx specialis This means that if

international humanitarian law containiéfferent rules to international human
rights law, the relevant international humanitariaw will trump human rights

law during times of armed conflict. Ergo, in thbsance of special rules of
warfare, or international humanitarian law, whicbragate from human rights
law, human rights law will continue to apply. H$been asserted that:

“[The] ICCPR sets the general standards for thatriment of prisoners whether
they are detained on the basis of internationaldnitarian law, international law
or national law.®*

Hence, international human rights law does appithéoGuantanamo detainees to

the extent that it is not inconsistent with intd¢ioi@al humanitarian law.

4.2.1 The ICCPR

As explained above, the International Covenant awvil @nd Political Rights
(ICCPR) contains first generation rights such asdom from arbitrary detention
and freedom of expression. Part Il of the ICCRRcomprised of a list of

substantive human rights guarantees. Part Il desvsupporting guarantees, such

30| egallity of the Threat or Use of Nuclear Weapfir®96] 1 ICJ Reports 226.
341 (i

Ibid.
%42| egal Consequences of the Construction of a WahénOccupied Palestinian Territories
[2004] ICJ Reports, para 106.
*3Muller, A “Legal issues arising from the armed fliohin Afghanistan” [2004] 4 Non-State
Actors and International Law 239, 273.
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as the necessary obligation on State Parties teidradomestic remedies for
breaches of ICCPR rights. Part IV establishesHRE as the treaty-monitoring
body for the ICCPR and outlines some of its funtdio The HRC was established
in 1976 and is composed of eighteen independentrexghosen by the State
parties to monitor implementation of the ICCPR @oadconsider complaints of
States and of individuals, but the decisions méssare not binding. The ICCPR
has two Optional Protocols associated with it. Tinst of these creates an
individual complaints mechanism which enables th&kCH to consider
communications from individuals alleging violation$ their ICCPR rights by
State Parties to the Optional Protot8l. The second Optional Protocol prohibits
the application of the death penaify. The US is not a party to either of the

Optional Protocols so they will be considered nhier.

Article 4 of the ICCPR allows that if there is abjiac emergency threatening the
life of the nation State Parties to the Covenant

“may take measures derogating from their obligationder the present Covenant
to the extent strictly required by the exigencitthe situation”.
However, article 4(2) delineates 7 articles fromicihno derogation is allowed.

The rights under these articles must be upheldl givees, even times of public
emergency. The non-derogable rights are articlébesinherent right to life); 7
(prohibition on torture); 8 (prohibition on slavgry11l (prohibition on
imprisonment merely due to inability to fulfil a miwactual obligation); 15
(prohibition on retrospective laws); 16 (right &cognition as a person before the
law); and 18 (right to freedom of thought, consceiand religion). Only two of
these articles (articles 6 and 7) will be discusaedhey are the most relevant to
this thesis. It is fairly well accepted that tist bf non-derogable rights in article

4 are norms of customary international law and rbestipheld in all situatioré®

Derogation is allowed from the majority of the riglunder the ICCPR in the
event of a public emergency threatening the lifehef nation. However, some

derogable rights are relevant to the detainees helthe Guantanamo Bay

%44 First Optional Protocol to the International Coaenon Civil and Political Rights, online at
<http://www.unhchr.ch/html/menu3/b/a_opt.htm>.

%45 Second Optional Protocol to the International Gave on Civil and Political Rights, online at
<http://www.unhchr.ch/html/menu3/b/a_opt2.htm>.

%6 Joseph, S, Schultz, J and CastarThé International Covenant on Civil and PoliticabRts.
Cases, Materials, and comment48)° ed, 2004) 829.
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detention facility: article 9, the right to libgrtand article 14, the right to a fair
trial. In order for these two derogable articlesapply it must be shown that the
US cannot claim that it is currently facing a statg@ublic emergency; or that the
articles are customary international law and aggihall times regardless of the
ICCPR derogation provision. The issue of whethenat the US faces a public
emergency remains controversial and is a highlygdth political issue. Hence,
this issue will be disregarded in favour of provihgt the right to liberty and the

right to a fair trial have both gained customangrinational law status.

Does the ICCPR apply to the Guantanamo detainees?

Before considering the rights under the ICCPR istrhe determined whether the
US is obliged to uphold ICCPR rights and whethe&ytmust be extended to the
detainees in Guantanamo Bay. The first part o$ thuestion is the more
problematic one: Is the US obliged to uphold tights under the ICCPR? The
US is a State Party to the ICCPR but it does ntbbviofrom this that ICCPR

rights are automatically enforceable in US couftsorder for international law to

be directly enforceable by national courts it magher be incorporated into

domestic law or have the status of customary iateynal law.

When the US ratified the ICCPR in 1992 it was with reservation that articles 1
through 26 were not to be self-executing. Thigemnestion was reiterated in the
case ofSosa v Alvarez-Machaiwhere Justice Souter stated:

“although the [ICCPR] does bind the United Statesaamatter of international
law the United States ratified the Covenant onexigress understanding that it
was not self-executing and so did not itself credtigations enforceable in the
federal courts®*’

‘Not self-executing’ simply means that if the riglfbund in the ICCPR have not

been specifically incorporated into domestic lawytltannot be applied in US
courts. The definitive text book on the ICCPR nsakeclear that although the
ICCPR does impose duties upon States in the “iatemmal plane of law”, “it is
envisaged that the implementation of the rightsdineis primarily a domestic
matter.”®*® This means that the incorporation of the right® idomestic law is
left up to the discretion of the signatory Stated their impact, in some instances,

is more persuasive than legal.

%7 50sa v Alvarez-Machait?4 S.Ct. 2739 (2004), 2767.
348 Joseph, Schultz and Castan, supra n 346 at 13.
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The outcome of the principle of non-self executisrthat while the ICCPR is
binding on the US as a matter of international lamly ICCPR rights which are
specifically protected by US domestic law, or hawached the status of
customary international law, can be enforced indd&ts.

The second part of the question posed above asksharhthe ICCPR rights
which are binding on the US must be extended tad#tainees in Cuba. In his
argument to the US Supreme Court in a 2004 casdJBeSolicitor General
bluntly stated that the ICCPR is “inapplicable tnduct by the United States
outside its sovereign territory*® Under this view, rights under the ICCPR would
not have to be granted to the detainees in CubaweMer, the declaration from
the US Solicitor General does not follow the laBy signing the ICCPR, a State
undertakes to

“respect and to ensure to all individuals withia territory and subject to its

jurisdiction the rights recognised in the preseov&hant™>°

The phrase “individuals within its territory ansubject to its jurisdictioh
(emphasis added) clearly includes the detaineeglye2ld at the US Naval Base
at Guantanamo Bay, Cuba. The detainees are indygusaubject to the
jurisdiction of the US as it is under US authotitat they remain prisoners. The
US Supreme Court has determined that although tBeddes not exercise
“ultimate sovereignty” over Guantdnamo Bay, thegldearm lease arrangement
means the detention centre is under the “exclugitiediction” of the US and
therefore the individuals held there are “subjecits jurisdiction” as required by
article 2 of the ICCPR**

In its General Comment No. 31, the HRC, which namsiimplementation of the
ICCPR, has clarified that

“a State party must respect and ensure the rigidsdown in the Covenant to
anyone within the power or effective control of ttt&tate Party, even if not
situated within the territory of the State Party.”

Rights under the ICCPR ar®t limited to citizens but must be “available to all

individuals...who may find themselves in the terytoor subject to the

%9 0lson, T et al. Rasul v BuskandAl Odah v US/rief for the Respondents” [2003]
<http://www.ccr-ny.org/v2/legal/september_11th/dBeef for_the Respondents.pdf> 49.
%0 |CCPR, article 2.

%1Rasul v Bust542 U.S. 466 (2004).

%2 Human Rights Committee, supra n 339 at para 10.
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jurisdiction of the State Party>® Furthermore, the ICJ in its advisory opinion in
the Israeli Wall case recognised that the jurisdiction of Stategrisarily
territorial, but concluded that the ICCPR extermiSacts done by a State in the
exercise of its jurisdiction outside of its own riry”.*** Accordingly, the
particular status of the international lease agergnbetween the US and Cuba
does not limit the obligations of the US under iin&gional human rights law
towards the detainees. Rulings from the US Suprémat, the Human Rights
Committee, and the International Court of Justitsrew that ICCPR rights must

be extended to the detainees held under US jutigdim Cuba.

It is possible to conclude at this point that aigyts under the ICCPR which are
provided for under US domestic law or which havecdme customary

international law and which do not clash with anternational humanitarian laws
must be bestowed upon the detainees being helieaBtantanamo Bay Naval

Base.

The right to life

Article 6(1) of the ICCPR reads as follows:

“Every human being has the inherent right to lifEhis right shall be protected
by law. No one shall be arbitrarily deprived of hfe.”
The right to life has been described by the HR@Ghas'supreme right®® and it

has two facets to it. The negative side is thétrigot to be arbitrarily or

unlawfully deprived of life by the State or its agg while the positive side
requires States to adopt measures that are comdiccallowing one to live. The
Special Rapporteur on Summary or Arbitrary Exeagibas referred to the right
to life as

“the most important and basic of human rightsis he fountain from which all
human rights spring. If it is infringed the effeetre irreversible..**®

In order for the right to life in article 6 of tHECPR to be binding on the US it

must either be shown to be a customary interndtiamaright or that it has been

%53 |bid.

%4 egal Consequences of the Construction of a WahénOccupied Palestinian Territories
supra n 342 at para 111.

%5 Human Rights Committee, General Comment No. 6Z)198ara 1.

%6 Wako, S “Summary or arbitrary executions: Repgrthe Special Rapporteur” [1983]
E/CN.4/1983/16, para 22.
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incorporated into US domestic law. Former UN SagleBlapporteur on torture,
Nigel Rodley, asserts that the right to life isuéerof customary international law
and is binding on all Staté¥’ This view could be challenged by the fact that a
significant number of States have in fact practisesss murder or genocide, and
the suggestion that, therefore, State practice atabe said to prohibit such
behaviour. Ergo, the rule cannot have reachemmssty international law status.
However, this contention could only survive if 8&wiolating the right to life did
not try to hide the atrocities but publicly assertheir right to commit therft?

By denying that genocides are happening, Statesngitimg such atrocities tacitly
agree that they are against international law amté their State practice shows

that the right to lifas a principle of customary international law.

Another problem with the suggestion that the rigbt life is customary
international law is the legality of capital pumsént. However, article 6

explicitly allows that the death penalty may be asgd

“for the most serious crimes in accordance withl&wein force at the time of the
commission of the crime®®®
States which assert their right to capital punishinte® so openly — claiming that

they are not violating international law by utitigithe death penalfy® This is a

very different stance to the one taken with regardgovernment sanctioned
murder. Countries which know they are breachirggright to life try to cover up

their actions rather than denying or contesting sihiah a rule of international law
exists — this is hardly the posture of a governnasserting the contrary right to
kill freely. With regards to the death penaltyygmments which utilise it do so
openly and do not try to deny their actidf’s. Clearly then, State rhetoric and
State practice point towards the right to life, arsdrestrictions, being a rule of
customary international law. Therefore, it is bingdon the US and must be

extended to the detainees at Guantanamo Bay.

In upholding the right to life, the State has aydiat protect detainees. In the case

of Dermit Barbato v Uruguay? a Uruguayan student of medicine was arrested

®7Rodley, NThe treatment of prisoners under international k& ed, 1999) 178.
358 -
Ibid, 179.
%9 |CCPR, article 6.
%0 Rodley, supra n 357 at 180.
31 |bid.
%2 Dermit Barbato v Urugua§1982) UN Doc. CCPR/C/17/D/84/1981.
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and detained by the authorities and subsequergtyidicustody. The HRC could
not arrive at a definite conclusion as to whethagéiDermit committed suicide,
was driven to suicide or was killed by others white custody but held the
“inescapable conclusion” to be that

“the Uruguayan authorities either by act or by aigis were responsible for not
taking adequate measures to protect his life, gained by article 6(1) of the
Covenant.®?

This shows quite clearly that States have a pesitiuty to take adequate

measures to ensure that people do not die in custod

In the case ofantsov v Russian FederatiSh Mr Lantsov was detained in a
Russian prison where he fell ill due to the poomditons — extreme
overcrowding, poor ventilation, inadequate food aampalling hygiene. He
received limited medical treatment despite repeaéepiests, and subsequently
died. The HRC held that it was the refusal of phison authorities to provide
adequate medical care that led to Mr Lantsov’std®att affirmed that

“it is incumbent on States to ensure the right itd bf detainees, and not
incumbent on the latter to request protecti$h.”
Furthermore,

“the State party by arresting and detaining indiaild takes the responsibility to
care for their life. It is up to the State party drganising its detention facilities
to know about the state of health of the detaireee$ar as may be reasonably
expected *’

As the State party had failed to take appropria@é@sures to protect Mr Lantsov’s

life while he was in custody it had breached asti{1) of the ICCPR. Evidently,

there is a duty on the State to prevent the dexttistainees in custody.

In 2005 at least 130 detainees undertook hung&estas a protest against their
detention®® The hunger strikes were often life-threatening #orce feeding
through nasal tubes was carried out to preventétainees dying of hunger. It

has been alleged that the force feeding was caouédoughly, without effective

%3 |bid, para 9.2.

%41 antsova v Russian Federati¢2002) UN Doc. CCPR/C/74/D/763/1997.

%5 |bid, para 2.3.

%% |bid, para 9.2.

%7 |bid.

%8 Human Rights Watch, “Guantanamo Bay and militamnmissions” [18 January 2006]
<http://hrw.org/english/docs/2006/01/18/usdom12B88#Detainee%20Abuse>.
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medical care, and in such a way as to constituter®or ill-treatment®® What is

at issue in this section is the extent of the mdagonal obligation on the US to
prevent deaths in custody. If prisoners are rafudo eat and will die of
starvation, what action does international law meguhe detaining country to
take? The cases mentioned show that a State akestappropriate measures to
protect prisoners. It seems likely that this woetdend to force feeding prisoners
who were attempting to harm themselves by refusingat. However, such force
feeding would have to be done by medical persomamel with an adequate

standard of health caré’

In June of 2006 three Guantanamo detainees condmsiiécide by hanging
themselves with bed sheets and clothes in theis. €@l In a bizarre statement
issued by the commander of the Guantanamo Bay titmtdacility, the three men
were accused of, not acting out of desperation, ibutan act of asymmetric
warfare against us$™ The US has a positive duty to take adequate messo
protect the detainees being held under their ailyhand to ensure that prisoners
do not die in custody. However, it seems to beteliing the obligation somewhat
to say that by not preventing these suicides frarouging the US breached
international law. The Taliban and al-Qaeda detsnhave the inherent right to
life and while they are detained it is the resploifisy of the US government to
uphold that right, but the obligation on the U®iag unlimited. The US must take
all reasonable measures to prevent such occurrédnitesannot be said to have
breached the right to life if all reasonable measurave been taken and detainees
still manage to commit suicide. It has not beessgue to access the official
report on the suicides so it cannot be determinkeether adequate measures had

been taken to prevent suicides occurring.

The fact that the death penalty is legal underrmatgonal law has been
mentioned. Clearly the right to life is not unlted and does not preclude the

39 Inter-American Commission on Human Rights, “Pentinparts of October 28, 2005 reiteration
and further amplification of precautionary measydetainees in Guantdnamo Bay, Cuba)” (2006)
45 ILM 673, 675.

" Human Rights First, “Guantanamo Bay hunger sttik&8 September 2005]
<http://www.humanrightsfirst.org/media/2005_alezts/ 0930_gitmo.htm>.

$"1White, J “Three detainees commit suicide at Guaar#” Washington Postl1 June 2006,

AO1.
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death penalty from being implemented. The Talibad al-Qaeda detainees are
protected by the inherent right to life but thisedonot prevent them being
executed. However, an execution could only follawair trial and the death
penalty would have to have been provided for inldve applicable to the trial.
Apart from the exception of capital punishment the has a positive duty to take

adequate measures to ensure people do not distodgu

Freedom from torture

The second applicable non-derogable right is tjiet to freedom from torture and
other forms of ill-treatment. Article 7 assertsitti[n]o one shall be subjected to
torture or to cruel, inhuman or degrading treatnzergunishment.” This is one of
the few absolute rights in the ICCPR; no restrigdito this right are permitted. It
is commonly accepted that, due to its universaiustahe definition of torture

from UNCAT is to be applied to the article 7 pratiiim on torture alsd”® The

prohibition against torture is considered in depstow>"

The right to liberty
The right to liberty is enshrined in article 9 bétICCPR but is not included in the

article 4 list of non-derogable rights. Howevemy anon-derogable rights which
have reached customary international law statusirag: to apply even in the
event of a public emergency threatening the lifthefnation. The HRC has made
it clear that the article 4 rights are not the gpdéyemptory norms protected by the
ICCPR?"® The HRC asserts that

“States parties may in no circumstances invokeclart4 of the [ICCPR] as

justification for acting in violation of humanitarn law or peremptory norms of

international law, for instance...through arbitragpdvations of liberty...*"®
Claiming that a public emergency exists does ndaitlera State to ignore all

human rights. The HRC explains that arbitrarilpdang people of their liberty
is never acceptable, even in the event of a pubfiwergency, as this is a

peremptory norm of international lat#/

373 Joseph, S, Schultz, J and CastarThé International Covenant on Civil and PoliticabRts.
Cases, Materials, and comment4#)“ ed, 2004) 829.
374 |nfra page 116.
%75 Human Rights Committee, General Comment No. 2912(ara 11.
376 h;
Ibid.
377 Ibid.



106

State practice has established the prohibitionrbitrary deprivation of liberty as
a norm of customary international 1&%. Furthermore, the UN has adopted a
number of resolutions condemning arbitrary detenti&or example, in 2000 the
UN General Assembly expressed its deep concerorgitciing serious violations
of human rights, in particular arbitrary detentiam,Sudar®’® In 1995 the UN
Security Council condemned human rights violatiotnBosnia and Herzegovina,
including overwhelming evidence of a consistentgratof arbitrary and unlawful
detentions®® The decisions of judicial bodies also add weighthe proposition
that the right to liberty is a norm of customarieimational law. For example, in
its 1998 judgement in thBelali¢ case, the ICTY stated: “Clearly, internment is
only permitted when absolutely necessaty.” Furthermore, it is a fundamental
consideration that

“no civilian should be kept in...an internment cangp & longer time than the
security of the detaining party absolutely demaritfs.

The rhetoric of the HRC and the UN, State practacel the decisions of judicial
bodies all show that the right to liberty enshrimedrticle 9 of the ICCPR, while
not a non-derogable provision, is a rule of custgmmaternational law and must

be upheld in all circumstances.

Article 9 includes the right to liberty, the compesding prohibition on arbitrary
detention and a number of fair trial guarantees. itAs especially relevant to the
situation of the detainees in Guantdnamo Bayl#igsout in full:

Article 9

(1) Everyone has the right to liberty and securityhaf person. No one shall be
subjected to arbitrary arrest or detention. No shall be deprived of his
liberty except on such grounds and in accordande suich procedure as are
established by law.

(2) Anyone who is arrested shall be informed, at timetof arrest, of the reasons
for his arrest and shall be promptly informed of aharges against him.

(3) Anyone arrested or detained on a criminal chargdl le brought promptly
before a judge or other officer authorised by lawexercise judicial power
and shall be entitled to trial within a reasonalbtee or to release.

(4) Anyone who is deprived of his liberty by arrestdetention shall be entitled
to take proceedings before a court, in order thet ¢court may decide without

378 Henckaerts, J and Doswald-BeckCustomary international humanitarian law. Volume 1
Rules(2005) 344.

$9UN General Assembly, Res. A/Res/55/116 [4 Decerib80)], sections 2(a)(ii) and 2(b)(i).
380 security Council Res. 1019 [9 November 1995], prisle; Security Council Res. 1034 [21
December 1995], preamble and section 2.

%81 prosecutor v Delali ICTY [16 November 1998] (Case No. IT-96-21), section.576

%2 bid, section 580.
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delay on the lawfulness of his detention and ohilerelease if the detention
is not lawful.

(5) Anyone who has been a victim of unlawful arrestietention shall have an
enforceable right to compensation.

Clearly these articles preclude the possibilitydetaining prisoners indefinitely
without recourse to justice. Any deprivation difdity must be in accordance with
procedures established by law which means arredt detention must be
specifically authorised and circumscribed by the. laFurthermore, the law, and
the enforcement of that law, must not be arbitrafjne situation at Guantanamo
Bay is obviously not fulfilling these requirementdlany of the Taliban and al-
Qaeda prisoners have been held for over five yeaitsout any recourse to
justice. Their detention has not been authorisediroumscribed by the law as

they have not had the opportunity to question ttieiention in any couft>

In the HRC case dBpakmo v Norwa§’ the Committee recalled that for an arrest
to be in compliance with article 9(1) “it must nohly be lawful, but also
reasonable and necessary in all the circumstaritedr this case the Committee
accepted that tharrest was reasonable and necessary. However, the Fastg
failed to show why it was necessary to detain Makspo for eight hours and the
Committee held that théetentionwas unreasonable and breached article ¥¢1).
This case demonstrates that even if the initi@stns not arbitrary the subsequent
period of detention may constitute a violation dfcie 9(1). Even if the US was
justified in some of the initial arrests of Taliband al-Qaeda fighters the
subsequent five years of detention without recoucsgustice most certainly

violates article 9(1).

Article 9(2) contains a strict requirement that etathee be informed of the
reasons for their arrest and informed of the claagainst him. In the case of
Drescher Caldas v Urugudy the HRC held that it is not sufficient to be
informed that one is being arrested “under pronepugty measures without any

indication of the substance” of the reasons foratest.

%83 Amnesty International, “Guantanamo detainees: évtban 4 years without justice” [2006]
<http://web.amnesty.org/pages/usa-100106-actior-eng

%4 Spakmo v Norwafl1999) UN Doc. CCPR/C/67/D/631/1995.
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%7 Drescher Caldas v Urugua§l983) UN Doc. CCPR/C/13/D/43/1979, para 13.2.
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Article 9(3) necessitates a prompt trial for anyareested or detained on a
criminal charge. One of the difficulties with th@erpretation of article 9(3) is
the meaning of the word ‘promptly’. HRC Generaln@oent No. 8 specifies that
in the view of the Committee “delays must not excadew days.. ¥*® Although
this may be thought to be quite a vague pronouncgmehen applied to the
situation in Guantanamo it is clear that the pesible ‘a few days’ has been
massively exceeded. In the caseFillastre and Bizouarn v Bolivi&® the
claimants were held for ten days before being mixt of the charges against
them and it was three years before the case wasliadfed. The HRC held that
both articles 9(2) and 9(3) had been breached gatifgally stated that
“considerations of evidence-gathering do not jysiich prolonged detention.” If
the HRC considers 10 days to be a breach of astf{2) and 9(3) then detention
for over five years without a trial must certairdpnstitute a breach of those
articles. In the case &aul v Bushn the US Supreme Court, Justice Kennedy
stated in his concurring judgment:

“Perhaps, where detainees are taken from a zohestilities, detention without
proceedings or trial would be justified by militanecessity for a matter of
weeks; but as the period of detention stretchewn frionths to years, the case for
continued detention to meet military exigenciesomees weaker**

Article 9(4) requires a court to determine on atwifi habeas corpus — anyone
who has been arrested or detained is entitled dblectge the lawfulness of his or
her detention in a court without delay. In theecagBerry v Jamaic®* the HRC
clearly links the access to legal representatiotih whe enjoyment of the right
enshrined in article 9(4). There is a general théloat in practise it is virtually
impossible for people to challenge their detentidthout legal representatidi’
Under article 9(4) the Guantanamo detainees ardéleginnot only to a court
hearing on a writ of habeas corpus but also adeeksgal representation to help

them assert that right.

The UK courts have taken a stance on the Guantamssue which exemplifies
the fact that arbitrary detention must be preveated detainees must be entitled

to challenge their incarceration. In the caséAbbassi v Secretary of State for

%8 Human Rights Committee, General Comment No. 8Z)198ara 2.

%9 Fillastre, Bizouarn v Bolivig1991) UN Doc. CCPR/C/43/D/336/1988.
30 Rasul v Bust542 U.S. 466 (2004) 491.

%91 Berry v Jamaicg1994) UN Doc. CCPR/C/50/D/330/1988.

392 Joseph, Schultz and Castan, supra n 373 at 334.
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Foreign and Commonwealth Affaif8 a British citizen held at Guantanamo Bay,
Ferroz Abbassi, challenged the failure of BritaiRtreign Office to take adequate
steps to protect the basic human rights of a Britgizen. The court said that
what it found objectionable was

“that Mr Abbassi should be subject to indefiniteedgion in territory over which
the United States has exclusive control with nooopmity to challenge the
legitimacy of his detention before any court dotrial.”*%*

Similarly, the US Supreme Court has refused to f@ctiee suggestion that the
Guantanamo detainees are not entitled to quediiin detention before a court.
In Rasul v Bushthe Supreme Court affirmed that Guantanamo detairege
entitled to access the US courts as the Naval BasG&uantanamo Bay is
functionally US territory to which the jurisdictionf the US courts should
extend®® The language used by Justice Stevens suggesteevean more
extensive jurisdiction — that alien enemy combatdrgtid by US forceanywhere

in the world could seek relief in US federal colirfs

It is important to note that tHeasulcase was solely a jurisdiction case admitting
that internees at Guantanamo Bay do have the togidve a habeas corpus claim
heard in US federal courts. It did not addresstenatof wrongdoing, claims of
innocence, or issues of interrogation but simplid bat the federal courts did
have the jurisdiction to determine the legality thle potentially indefinite
detention of individuals being held in Guantananay.BPut simply, US courts do
have jurisdiction to consider challenges to thealiég of detention of foreign
nationals captured abroad in connection with htesl and incarcerated at
Guantanamo Bay. Despite this announcement, byb@c®005 nearly half of the
Guantanamo detainees had not been given effeatdessa to counsel or provided
with a fair opportunity to pursue habeas corpuseedings”’

393 Abassi v Secretary of State for Foreign and Comneaitiv Affairs(2002). Reproduced in
(2003) 42 ILM 358.
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Although article 9 is not one of the non-derogablghts in the ICCPR, it

encompasses a norm of customary international talvstherefore applicable to
all countries regardless of states of public emergeor issues of incorporation.
Through its imprisonment of Taliban and al-Qaedanimers at the Guantdnamo

Bay detention facility the US has consistently lohesd all parts of article 9.

The right to a fair trial

Every accused has a right to a fair trial, whatewlee magnitude of the charge
against themi®®
Malcolm Smart, Amnesty International

Article 14 of the ICCPR covers the right to a faial. Although this right, like
article 9, is not included as one of the non-debbmaprovisions, it has
nevertheless reached the status of customary attenal lan?*® Hence, article
14 is applicable in all situations, including a palemergency threatening the life
of the nation. That the HRC deems the right tcaia frial to be customary
international law is clear from its statement thia¢re is no justification for
violating peremptory norms of international law “dgviating from fundamental
principles of fair trial, including the presumptiaf innocence®° Furthermore,
the HRC has asserted that, as “certain elementbeofight to a fair trial are
explicitly guaranteed under international humamatataw during armed conflict,”
there is no justification for derogation from thegearantees during other
emergency situatiorf8®  War is obviously the greatest public emergency
conceivable and if the principles of a fair tria grotected during times of war it
cannot be justifiable to derogate from them duratger public emergencies.
According to the HRC,

“the principles of legality and the rule of law e that fundamental
requirements of fair trial must be respected dudrgjate of emergency. Only a
court of law may try and convict a person for aminal offence. The
presumption of innocence must be respect&d.”

3% Amnesty International, “Amnesty International dmels death sentences in Saddam Hussein
trial” [5 November 2006] <http://web.amnesty.orgipa/irg-061106-news-eng>.

39 Henckaerts, J and Doswald-BeckCustomary international humanitarian law. Volume 1
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A State cannot diminish the right to take procegslibefore a court to enable the
court to decide without delay on the lawfulnessdefentior’®® The Attorney
General of England and Wales, Baron Goldsmith steted:

“there are certain principles on which there cambecompromise. Fair trial is

one of these — which is the reason we in the UKehzeen unable to accept that
the US military tribunals proposed for those detdimt Guantanamo Bay offer
sufficient guarantees of a fair trial in accordand international standard$§

Although article 14 is not a non-derogable provisad the ICCPR it has become
a norm of customary international law and henapiglicable to the Guantanamo
detainees regardless of issues of public emergahgtions or incorporation into

domestic law.

Article 14 encapsulates the right to a fair triadasets out the requirements to
ensure the proper administration of justice. Stdopaph (1) gives the general
guarantee and subparagraphs (2)-(7) set out Spegifarantees in relation to
criminal trials and appeals. Article 14(1) states:

“...everyone shall be entitled to a fair and publieahing by a competent,
independent and impartial tribunal establisheday. l..”
This is similar to article 9(3) in supporting thegquirement that a person who has

been arrested or detained has the right to a thkdreover, a person has the right
to afair trial. The meaning of an independent and impattiauinal has been

considered in case-law. In order to be independentourt must be able to
perform its functions independently of any otheartmh of the government,

especially the executive:

“The [HRC] considers that a situation where thecfions and competences of
the judiciary and the executive are not clearlyidigiishable or where the latter
is able to control or direct the former is inconipiat with the notion of an
independent and impartial tribunal within the meagnof article 14, paragraph 1,
of the [ICCPR].*%

In order to be impartial, the judges composing toairt “must not harbour
preconceptions about the matter put before thend,they “must not act in ways

that promote the interests of one of the part{&s.”

Article 14(2) contains the obligation that everydme presumed innocent until

proved guilty according to the law. In the cas&oiflin v Russian Federatidf

%3 |pid.

404 Reynolds, P “Guantanamo: Britain says no” [25eJ2604]
<http://news.bbc.co.uk/2/hi/uk_news/3839657.stm>.

405016 Bahamonde v Equatorial Guinéh993) UN Doc. CCPR/C/49/D/468/1991, para 9.4.
4% Karttunen v Finland1992) UN Doc. CCPR/C/46/D/387/1989, para 7.2.
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public assertions of guilt had been made by higikireg law enforcement
officials prior to the trial. The head of policachannounced that he was certain
Grindin was the murderer and this assertion waadwast on national television.
Consequently, the HRC determined that a violatidn adicle 14(2) had
occurred*® HRC General Comment No. 13 states that it isuty dor all public

authorities to refrain from prejudging the outcoofie trial.”

Despite the fact that future trials must not bgyatieed by public comment on the
guilt of defendants the Bush Administration hagliyebroadcast opinions on the
detainees. Vice President Cheney stated in 208Rthe detainees “probably
have information that we need to prosecute theomaerrorism*'° and President

Bush has announced that “the only thing we knowcéstain is that these are bad

#1 Rumsfeld, as Secretary of Defence, stated thatGhantanamo

people.
detention facility should not be closed as:

“We have several hundred terrorists, bad peoplepleef they went back out on
the field would try to kill Americans. That's juatfact.*
Clearly the Bush Administration had decided londple any proceedings could

be initiated against the detainees that they wermrists and Kkillers but this
constitutes a breach of the fundamental right topbesumed innocent under
article 14(2).

It has been shown that the Guantanamo detainedsniuise arbitrarily deprived
of their liberty and hence have the right to althafore an impartial tribunal.
Article 14 specifies some fundamental guaranteeshwbnsure that when a trial
takes place it will be fair. These include thehtigp be presumed innocent until
proved guilty**® the right to be informed of the chartfé:the right to be tried

without undue dela§® the right to legal counsét® the right to examine

jg;Gridin v Russian Federatiof2000) UN Doc. CCPR/C/69/D/770/1997.
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%% Human Rights Committee, General Comment No. 184),%ara 7.
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witnesse$?’ the right to an interpretét® the right not to be compelled to testify

against oneseff*? and the right to an appeaP,

The US has sought to use military commissions d&sram for trying people
suspected of terrorist offenc&3. In its General Comment on article 14 the HRC
considered the phenomenon of military or speciairtsoand noted the problems
such tribunals could pose as far as the equitabipartial and independent
administration of justice is concern&d. The HRC asserted that such special
tribunals should be exceptional and “take placesumdnditions which genuinely
afford the full guarantees stipulated in article”#® The US Supreme Court
evidently feels that such fair trial guaranteesehaot been upheld by the US

military commissions, as is shown by the caseafdan v Rumsfeftf*

Hamdan v Rumsfeldhe most recent case from the US Supreme Coudiation
to Guantdnamo Bay detainees, has been said torautduaore than four years of
White House policy*® Salim Ahmed Hamdan, Osama bin Laden’s personal
driver, was captured in Afghanistan in 2002 ancided in the Guantanamo Bay
Naval Base. In July 2004 he was charged with deaspto commit terrorisff®
and designated for trial before a military comnuossiauthorised under Military
Commission Order No. 1 of March 208%2. Hamdan filed a petition for a writ of
habeas corpus challenging his confinement at Goanta Bay and arguing that
he was being held without due process. The caseteaily arrived before the
Supreme Court which determined that the governrdehhot have the authority
to set up the special military commissions; andt ttlee special military
commissions were illegal under both the Uniformitdily Code of Justice and the

17 |bid, article 14(3)(e).

“18 bid, article 14(3)(f).

“19|pid, article 14(3)(g).
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Geneva Conventiorié® The illegal procedures included the fact thatabeused
person and their civilian counsel could be excluftech learning what evidence
was presented during any part of the proceedingshwiiere determined to be
“closed” and could be denied access to classifiatmation?*®

The Supreme Court considered what is meant by gulaey constituted” court
and what fair trial guarantees must be upheld. JjiUstices concluded that
“ordinary military courts” are acceptable but aHpécial tribunals” cannot be
considered to be “regularly constitutéd®” Hence, the proposed military
commissions would breach the requirement in comarticle 3 to the Geneva
Conventions of having a regularly constituted couitherefore, the Supreme

Court held the proposed military commissions toillegal ***

The Supreme
Court did not discuss the ICCPR, although it wasitmeed in passing as an
international instrument to which the US is a stgnaand which contains fair
trial guarantee®®> However, the fair trial guarantees enunciateceutite ICCPR
are those which are expected to be upheld by alamguconstituted court.
Clearly, military commissions used thus far by th& do not fulfil the

requirements of article 14 of the ICCPR.

The response of the Bush Administration to the sleciin Hamdan v Rumsfeld
was to create a new law on military commissionse Military Commission Act
was signed into law by President Bush on October20D6 and gives a solid
statutory foundation to some of the powers the BAdministration has been
asserting since September 11, 2001. It allowsPisident to step beyond the
reach of full court reviews traditionally afforded criminal defendants and
ordinary prisoners and to identify enemies, imprisinem indefinitely and
interrogate them, although with a ban on the hatsheeatment. The Act
broadens the definition of an “unlawful enemy cotab# to include not only
those who fight against the US, but also those \Wwhwe “purposefully and

materially supported hostilities against the Unigtdtes” provided they are not a

428 Hamdan v Rumsfeldupra n 424 at 6.
429 i
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lawful enemy combataft® As far as the right to a fair trial is concerntieg Act
allows the Secretary of Defence, in consultatiothwhe Attorney General, to
determine pre-trial, trial and post-trial procedurehich only need to apply the
principles of law and the rules of evidence “so &asrthe Secretary considers
practicable™3* Moreover, the Act states that:

“No alien unlawful enemy combatant subject to ttigl military commission
under this chapter may invoke the Geneva Convesitisra source of right8®®

Section 950j(b) of the act requires that the on&gib of review of Military
Commission procedures be those provided for inatttatself. Notwithstanding
any other provision of law (for example traditiomalbeas corpus procedures),

“no court, justice, or judge shall have jurisdictim hear or consider any claim or
cause of action whatsoever, including any actiondpey on or filed after the
date of the enactment of the Military Commissiored Af 2006, relating to the
prosecution, trial, or judgment of a military conssion under this chapter,
including challenges to the lawfulness of proceduné military commissions
under this chapter’®

In effect this section pre-emptively criminalisesyachallenge to the legality of

the Military Commission Act in front of the Suprem@®urt**’ Overall, the act
clearly reallocates power among the three branafegovernment — taking
control away from the judiciary and bestowing itonpthe President. Habeas
corpus has long been the method through which stspmmn challenge their
incarceration.  The Military Commission Act removekis longstanding
traditional recourse to justice and attempts atsoestrict the application of the

Geneva Conventions.

The Act has recently been considered by the US tGuuAppeals which ruled
that the federal courts lack jurisdiction to heay &abeas corpus appeals from
Guantanamo detaine&8. In a 2-1 opinion the Court held that the Military
Commissions Act has retroactively stripped the toof jurisdiction to hear all

such petitiond®® It is possible that the Supreme Court may chdoseear the

33 The Military Commission Act 2006 (USA), sectiong41)(A)(i).
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case but, like the Appeals Court, the Supreme Gaillrhot lightly “defy the will

of Congress*° While it may be considered that the very existent this act
threatens the rule of law it must also be rementb#rat it was accepted by both
the House of Representatives and the Senate. eld962 case concerning the
decision by President Truman to seize the natistésl mills during the Korean
War, Youngstown Sheet & Tube Co. v Say{edustice Robert Jackson stated
“congressional approval can cure many ills.” Legat political commentators

are forced to accept the fact that under existorgtitutional doctrine, a

“show of explicit congressional support would bkey factor that the Supreme
Court would consider in assessing the limits osjafential authority "2
However, the Geneva Conventions are customarynatienal law and cannot be

overcome or circumscribed by domestic law. Sinylafiair trial guarantees are
protected in international law by the ICCPR, has&ched the status of customary

international law, and must be upheld in all cirst@mces.

4.2.2 The UNCAT

The final right which will be discussed is the pimtion against torture. The
main document forbidding torture and other formsilefreatment is the 1984
United Nations Convention against Torture and Otluel, Inhuman or
Degrading Treatment or Punishment (UNCAT). Howevemnany other
international treaties and conventions also prohibiture and these will be
briefly mentioned. The main articles of UNCAT wile examined to determine
what the definition of torture is. Torture and thiker forms of ill-treatment are
extremely difficult to define and a great deal ohtroversy surrounds this area.
Cases heard by the Committee Against Torture (C&AE)HRC and the European
Court of Human Rights will be looked at in an atgnto determine what
circumstances constitute torture. Two specificaare sensory deprivation and
conditions of detention — will be examined as theseparticularly relevant to the
situation at Guantdnamo. Lastly, the relationdiepnveen the principle of non-

refoulement and torture will be analysed.

440 Boumediene v BusindAl Odah v USAsupra n 438 at 10.
441 youngstown Sheet & Tube Co. v Sava43 U.S. 579 (1952).
442 Ackerman, B “The White House warden” [28 Septen@g6]
<http://www.law.yale.edu/news/3531.htm>.
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Since the end of WWII, torture and other cruel amtuman treatment has been
formally internationally outlawed. The 1948 UDHRates in article 5 that “no
one shall be subjected to torture or to cruel, indo or degrading treatment or
punishment**® This declaration allows for no exceptions altHotige UDHR is
not a legally binding document. The Third Genewa&ntion prohibits physical
or mental torture and any other form of coerciomaiagst a POW in article 17.
Furthermore, such acts are designated as ‘grawetes’ in article 13¢** The
Fourth Geneva Convention prohibits the torture oftgcted persons by an
occupying power (article 32) as well as other “nuees of brutality” (article 283).
Common article 3 to the Geneva Conventions makelgédtr that “violence to life
and person, in particular murder or all kinds, tatibn, cruel treatment and
torture” in addition to “outrages upon personalnilig, in particular humiliating
and degrading treatment” are banned under anyrastances.

Language similar to that of the UDHR can be foumdirticle 7 of the ICCPR and
article 5(2) of the American Convention on HumagtRs**® Article 75(2) of the
First Additional Protocol prohibits torture of akinds, whether physical or
mental, at any time and in any place, whether cdtethby civilian or by military
agents. The 1998 Rome Statue of the InternatiGnimhinal Court*® includes
torture and other inhuman treatment as a war cantea crime against humanity
and, although the US has not ratified the Romeutait has not objected to these

particular parts of it.

UNCAT was the codification of the general obligatiagainst torture into more
specific rules. 144 States are party to UNCATI@dmg the US) with a further 8
having signed but not yet ratifiéd’ However, it is commonly accepted that the

prohibition on torture has developed into a rulewstomary international law and

*“3UDHR, article 5.

44 Grave breaches of the laws of war are definedtiol@ 130 of the Third Geneva Convention

1949 which states:
“Grave breaches...shall be those involving any offttlewing acts, if committed against persons
or property protected by the Convention: wilfulikig), torture or inhuman treatment, including
biological experiments, wilfully causing great rfhg or serious injury to body or health,
compelling a prisoner of war to serve in the foroEthe hostile Power, or wilfully depriving a
prisoner of war of the rights of fair and regulaaltprescribed by this Convention.”

445 American Convention on Human Rights 1978 online at

<http://wwwl.umn.edu/humanrts/oasinstr/zoas3corehtm

4 The Rome Statue of the ICC online at <un.org/icc/>

47 The status of ratifications of UNCAT can be fowdine at

<http://www.unhchr.ch/html/menu3/b/h_cat39.htm>.
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therefore applies equally to all States regardidsshether they are party to the

various torture conventions or r6t.

Furthermore, the prohibition against torture ocegpan even higher position in
international law than simply having the statuswétomary international law — it
is in fact gjus cogensiorm#*° In 1998 the International Criminal Tribunal fbiet

former Yugoslavia held in th&urundzij&>®

case that the prohibition against
torture constitutes a peremptory norm of custonnagrnational law 4us cogens
The fact that freedom from torture is an exampla abrm which has reached this
elevated status is uncontroversil. An individual cannot be prosecuted for an
action which was not prohibited by domestic lawtla time that the action
occurred. However, a State is bound by customatgrnational law andus
cogensnorms regardless of whether the State has incatgebthem into domestic
law. Hence, regardless of whether the US has procated torture provisions into

domestic law, it is bound by the prohibition agaiasture.

Important articles

As demonstrated, the prohibition on torture is iletiain a large number of
international law documents. In discussing inteamal law on torture the focus
will be on UNCAT as this is the most specific anetadled document. The
definitions it contains are applied to the othezatres and conventions which
mention torturé>? There is an Additional Protocol to UNCAT which svapened

for signature, ratification and accession in 26U3.However, it has not been

signed or ratified by the US so will not be consatkin detail.

The following section will introduce and examine tmost important articles in
the Torture Convention. There are three elemesdsired by the definition of

torture as found in article 1 of UNCAT. Torture is

448 Burgers, J and Danelius, Fhe United Nations Convention against Torture. aAdbook on
the Convention against Torture and Other Cruelumian or Degrading Treatment or
Punishmen{1988) 12.

*9bid.

450 prosecutor v FurundzijaCTY [10 December 1998] (Case No. IT-95-17/1-T).

5! Dinstein, YThe conduct of hostilities under the law of intéim@al armed conflic{2004) 7.
52 Joseph, S, Schultz, J and Castarhé International Covenant on Civil and PoliticabRts.
Cases, Materials, and comment4#)“ ed, 2004) 196.

453 Optional Protocol to the Convention against Tartand other Cruel, Inhuman or Degrading
Treatment or Punishment 2002, online at <http://wehehr.org/english/law/cat-one.htm>.
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(1) any act by which severe pain or suffering, whettersical or mental,
is intentionally inflicted on a person;

(2) for such purposes as obtaining information or a fession,
punishment, intimidation, or for any reason basaddscrimination;
and

(3) by or with the consent or acquiescence of a pudiicial or other
person acting in an official capacity.

To summarise, torture must involve a prohibitedicact done for a specific
purpose, by an official person. The pain or suifgrnflicted must be ‘severe’
which conveys the idea that only acts of a certgawvity will be considered to
constitute torture. Article 1 requires that toetlne inflicted for a purpose but the
examples given are simply the most common onestlaadist is by no means
exhaustive. The list is preceded by the words Fisparposes as” which clearly
implies there can be other purposes. Howeverctmsot be understood to mean
‘any other purpose’ as “such purposes as” expreteesdea that any purposes
must be similar to, or have something in commonhwithe enumerated
purposed>* In their handbook on UNCAT, Burgers and Danéfitiassert that

“the primary objective of th€onventionis to eliminate torture committed by or
under the responsibility of public officials for qposes connected with their
public functions. Precisely because the publiersst is sometimes seen in such
cases as a justification, the authorities may Hactant to suppress these
practises. The provisions of tli@nventionare intended to ensure that torture
does not occur in such cases or that, if it occacsion is taken against the
offender.”

In order to constitute torture under the articlgefinition, severe pain or suffering
must have been inflicted with the consent or acspgece of a public officif°

There was some discussion during the drafting oClBN as to whether such acts
could constitute torture irrespective of who hadnoatted the act. However, it
was determined that such acts committed in theatwivsphere, without any
involvement of the authorities, would be prosecutewl punished under the
normal conditions of the domestic legal systemMUNCAT was intended to deal
with a situation where the authorities of a countrgre involved in torture and

hence the machinery of investigation and proseoutight not function

454 Burgers and Danelius, supra n 448 at 118.
%% |bid, 119.

“SCUNCAT, article 1.

4>’ Burgers and Danelius, supra n 448 at 120.
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normally. If the public officials of a country aengaged in torturous activities
the government of that country is unable to clasnaalefence that it was unaware

of the act or disapproved of it once it was infodfi&

The UNCAT definition of torture gives no mention thie categories of persons
who may be the ‘victims’ of torture. However, tliises not mean the category of
victims is indefinite. The history of the UDHR ahliNCAT make it clear that in
order to be a victim of torture a person must Hasen deprived of their liberty or
at least be under the factual power or controhef person inflicting the pain or

suffering®®

Finally, it must be noted that calling article Idefinition’ of torture is perhaps
somewhat misleading. Rather than beirdgfnition of torture in the strict penal
law sense, article 1 isdescriptionof torture for the purpose of understanding and
implementing UNCAT*® This explains how the non-exhaustive, open etided
of purposes in article 1 does not breach the giacdf nullum crimen sine lege
(the principle that the law must be clear and dag®ble prior to the commission
of a prohibited act). Furthermore, despite appegto clarify what torture is, one
of the fundamental concepts article 1 containgllidefined — exactly what is
required to constitute “severe pain or sufferingfhiains unclear and is discussed

further below.

Article 16 of UNCAT prohibits “other acts of crueinhuman or degrading
treatment or punishment which do not amount tauteftprovided such acts are
committed with the acquiescence of a public officidunlike in the article 1
definition of torture, cruel, inhuman or degradimgatment does not have to be
committed for a specified purpose. Hence, it segsified to conclude that the
purpose of the act is irrelevant in determining thike it constitutes cruel,
inhuman, or degrading treatment or punishment. 1977 The UN General
Assembly instructed the Commission on Human Riglitscreate a draft

convention prohibiting torture and other cruel,unfan or degrading treatment or

458 |bid.
459 bid.
480 |bid, 122.
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punishmenf® The Working Group set up by the Commission on HurRights
found that while it was possible to create, to s@xtent, a concise definition or
description of torture the same was not true fdveotforms of ill-treatmerit®?
Hence, the concept of cruel, inhuman or degradeatment or punishment must
be extrapolated from the decisions of the HRC &eddAT, discussed below.

The US ratified UNCAT with an express reservationatticle 16 — rather than
applying the article 16 meaning of cruel, inhumandegrading treatment or
punishment the US would instead defer to the stahdaticulated in the '8

Amendment to the US Constitution entitled ‘Cruetlamusual punishment’. The
8" Amendment reads as follows: “Excessive bail smait be required, nor
excessive fines imposed, nor cruel and unusualspoments inflicted®*® This

appears to be less strict than UNCAT article 16, ds1 UNCAT is customary
international law the US cannot side-step its alians by invoking the

Constitution.

Article 2 of UNCAT is particularly relevant to thesue under consideration in

this thesis. Article 2(2) reads as follows:

“no exceptional circumstances whatsoever, whettea of war or a threat of
war, internal political instability or any other ldic emergency, may be invoked
as a justification of torture.”

This article makes it clear that, whatever the wnmstances, torture is never

justifiable. The idea of the ‘ticking bomb’ casefars to a scenario in which a
suspect who possesses critical knowledge, sucheaotation of a time bomb
that would soon explode and cause great losse&fiifin custody, but refuses to
inform the authorities of the whereabouts of thenbo In this situation would the
police be allowed to use torture in order to sdna@isands of people whose lives
may be under threat? A utilitarian argument wosdy ‘yes’, but the Torture
Convention answers this question with an unequivoea. Torture is never
justifiable, whatever the circumstané&$.To relate this to the current situation in
Guantanamo Bay: the US cannot claim that it iessary to torture the detainees
in order to gain information to prevent potentiafrorist attacks. The absolute

prohibition on torture is one area in which theesubf international law are clear:

““I UN General Assembly Res. A/Res/32/62 [8 Decemb@&i71L

62 Byrgers and Danelius, supra n 448 at 149.

463 g Amendment to the US Constitution, online at <Ht#pyw. usconstitution.net/const.html>.
%4 Burgers and Danelius, supra n 448.
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“It does not matter whether a person is a crimipala warrior combatant, or a

lawful combatant or an unlawful combatant, or a®akda militant, or a private

American contractor. He may not be tortured. Hg/mot be subjected to other
cruel, inhuman or degrading treatment. If hehientthe perpetrator of such acts
must be punished under the criminal l&\.”

In 1978 the European Court of Human Rights consili¢éhe question of whether
torture could ever be justifiable in the casdrefand v United Kingdorfi®® The

Court considered the ticking bomb scenario and gaveery unambiguous
response: the responsibility of a State for atture and inhuman treatment
remains, even in the ticking bomb case. The Ewop@ourt of Human Rights

firmly excluded the concept of justification onliséirian grounds.

Article 15 of UNCAT prohibits statements which wenade as a result of torture
being invoked as evidence in any proceedii§sThis prohibition appears to be
based on two considerations. Firstly, statemerdderunder torture cannot be
held to be reliable and invoking statements of snblrent unreliability would be

contrary to the principle of a fair trial. Secopdtorture is often aimed at
ensuring evidence in judicial proceedings. If esta¢nts made under torture
cannot be invoked in such proceedings an impor@ason for using torturous

tactics is removedf®

The 2002 Optional Protocol to UNCAT entered intocé in June 2006 and
currently has 54 signatories and 32 State PdftiesThe US has not signed or
ratified the Protocol and hence it will only be satered briefly. The objective of
the Protocol is:

“to establish a system of regular visits undertakgrindependent international
and national bodies to places where people araveepof their liberty, in order
to prevent torture and other cruel, inhuman or dedigg treatment or
punishment.*©

%> 5ands, R.awless world2006) 208.

“%®|reland v The United Kingdo®310/71 [1978] ECHR 1 (1978).

%7 Article 15 has the necessary exception that setésrmade under torture can be used in
proceedings against a person accused of tortueeidsnce that the statement was made.
“%8 Burgers, J and Danelius, Fhe United Nations Convention against Torture. aAdbook on
the Convention against Torture and Other Cruelumian or Degrading Treatment or
Punishmen{1988) 149.

9 UNHCHR “UNCAT Optional Protocol: Status of ratifitions” [15 February 2007]
<http://www.ohchr.org/english/countries/ratificati®_b.htm>.

47% Optional Protocol to UNCAT 2002, article 1.
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The Protocol introduces procedures for the estamient of a subcommittee
designated to achieve this objectfVé. State Parties to the Protocol are required
to allow the subcommittee unrestricted accesster alia, places of detentioH?
and information on detaine&S. This Protocol could play an effective role in

increasing the transparency of conditions andrreat at detention facilities.

The right to be treated with humanity and respeet collary to the prohibition on
torture. Article 10(1) of the ICCPR contains tleguirement that

“All persons deprived of their liberty shall be ated with humanity and with
respect for the inherent dignity of the human perso
According to the HRC this is a right that cannodeeogated from despite the fact

that it is not included in the article 4 list of mderogable rights. In the
Committee’s opinion, article 10 expresses a normeoferal international law and

is not subject to derogatidh’ Furthermore, there can be no reason to derogate
from this principle as treating people inhumanlydisrespecting their inherent
dignity would not help to prevent or conclude alpubmergency and nor would

it protect the life of the nation during a publimergency.

HRC General Comment No. 21 comments on articleftBeolCCPR. Paragraph
3 contains the general principle:

“not only may persons deprived of their liberty et subjected to treatment that
is contrary to article 7 [the prohibition on to{irincluding medical or scientific
experimentation, but neither may they be subjetdeshy hardship or constraint
other than that resulting from the deprivationibéity; respect for the dignity of
such persons must be guaranteed under the samgiamnas for that of free
persons. Persons deprived of their liberty enjibythee rights set forth in the
Covenant, subject to the restrictions that are aitable in a closed
environment.*"

The detainees at Guantanamo Bay, and in fact &dirdees wherever held, have

the inherent right to be treated with humanity eespect.

*bid, article 2.

72 |bid, articles 12(a) and 14(c).

7 |bid, article 14(a).

" Human Rights Committee, General Comment No. 2912(ara 13(a).
4> Human Rights Committee, General Comment No. 29Z),9ara 3.
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Cases concerning torture and cruel, inhuman or degr ading treatment

It is quite clear that torture and other forms miuman treatment are prohibited
under international law but determining whethera@tion constitutes torture is
not a straightforvard matter. Where is the dividifine between legal

interrogation and torture? In order to constitiaieure, pain or suffering must be
severebut how does one define this term or create arectibp scale for

determining the severity of pain? Maybe the sealrot in fact required to be
objective: is there an element of subjectivitydetermining whether torture or
inhuman treatment has occurred? Cases conceroifgd, cruel, inhuman or
degrading treatment will be examined. Furthermdne, specific situations of
whether sensory deprivation or inadequate detentmmditions can constitute
torture or ill-treatment will be considered. Fiyalthe state of affairs at the
Guantanamo detention facility will be applied tcee tetated law to determine

whether torture or other ill-treatment is being cortted.

The HRC has considered the following acts to caustitorture: systematic
beatings, electroshocks, burns, extended hangmg fiand and/or leg chains,
repeated immersions in a mixture of blood, urin@mit and excrement
(‘submarino’), standing for great lengths of tim@mulated executions and
amputation$’® Furthermore, various combinations of the follogviacts also
constitutedtorture: beatings, electric shocks to the genitals, mex&cutions,

deprivation of food and water, and thumb preéses.

According to the HRC the treatment in the followiogses was deemed to be
cruel and inhuman In Hylton v Jamaic&® a prisoner was severely beaten by,
and received repeated death threats from, prissdesg InLinton v Jamaicd'®

a detainee was beaten unconscious, subjected tock execution and denied
appropriate medical care. Similarly, Bailey v JamaicZ® a prisoner was
severely beaten with clubs, iron pipes and batand, denied medical treatment

for the consequent injuries.

478 Joseph, S, Schultz, J and Castarié International Covenant on Civil and PoliticabRts.
Cases, Materials, and comment4#)® ed, 2004) 214.
A77 \hi
Ibid.
478 Hylton v Jamaicg1994) UN Doc. CCPR/C/51/D/407/1990.
4" inton v Jamaic41992) UN Doc. CCPR/C/46/D/255/1987.
480 Baijley v Jamaicg1993) UN Doc. CCPR/C/47/D/334/1988.
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The HRC founddegrading treatmentio have occurred in the following cases: in
Francis v Jamaic¥' the prisoner was assaulted by warders who beaf him
emptied a urine bucket over his head, and threwdud and water on the floor
and his mattress out of the cell;Young v Jamaic4? the detainee was held in a
tiny cell, allowed few visitors, assaulted by wardehad his effects stolen and his
bed repeatedly soaked; ffolay Campos v Pefff the prisoner was displayed to

the press in a cage.

In theVuolanne v Finlan®* decision the HRC expressed the view that

“for punishment to be degrading, the humiliationdebasement involved must
exceed a particular level and must, in any evengileother elements beyond the
mere fact of deprivation of liberty.”

This decision also confirmed that the determinatidnwhether torture, cruel,

inhuman or degrading treatment has occurred ideadt in part, a subjective
evaluation. Factors such as the victim’'s age aedtah health can aggravate the
effect of certain treatment so as to bring it unther definition whereas similar

treatment on someone else might not constitutarert

In many other HRC cases the Committee has refraired specifying which
limb of torture, cruel, inhuman or degrading treahinhas been breached and has

just referred to a combination of actions as ctutitig a breach®

Sensory deprivation

There are some actions which are undoubtedly ®ruapplying electricity to the
genitals; tearing out fingernails; systematic begdi However, there are many
actions which inhabit a grey area between whatlearly torture and what is
clearly not. For example, it is unclear whethenssey deprivation — the
deliberate reduction or removal of stimuli from oae more of the senses —
constitutes torture. Deprivation of food and drialbjection to noise; deprivation
of sleep; hooding; and standing against a walpfoionged periods of time are all

examples of sensory deprivation and their legaityontroversial.

“81 Erancis v Jamaicg1993) UN Doc. CCPR/C/47/D/320/1988.
“82young v Jamaic&997) UN Doc. CCPR/C/62/D/615/1995.

83 pplay Campos v Per(1998) UN Doc. CCPR/C/61/D/577/1994.
“84\/uolanne v Finland1989) UN Doc. CCPR/C/35/D/265/1987.
8% Joseph, Schultz and Castan, supra n 476 at 216.
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International decisions, although not legally bimgdon the US, can prove of some
value in assessing what conduct may be consideretieet the threshold of
torture. In the 1978 case between Ireland andUtiited Kingdoni®® heard by the
European Court of Human Rights five particular teghes were considered and
were referred to as “disorientation” or “sensoryprilation” techniques. They
consisted of the following:

(1) wall-standing: forcing the detainees to remain feriods of some
hours in a ‘stress position’, described by those whderwent it as
being ‘spreadeagled against the wall, with theigérs put high above
the head against the wall, the legs spread apattttae feet back,
causing them to stand on their toes with the weidgtihe body mainly
on the fingers’;

(2) hooding: putting a dark bag over the detaineeadbeand keeping it
there except during interrogation;

(3)  subjection to noise: holding detainees in a rooith \& continuous
loud and hissing noise prior to interrogation;

(4) deprivation of sleep: depriving the detainees tHes prior to
interrogation; and

(5)  deprivation of food and drink prior to interrogatit’’

The Court held that the five techniques “undoubtedhounted to inhuman and
degrading treatment” but that “they did not occassuffering of the particular

intensity and cruelty implied by the word tortuses® understood®®

Although this case is from the European Court ofmidn Rights it does have
relevance to a discussion of international law #tsshows the stance a
supranational body has taken on the classificatibeensory deprivation. The
Court used the European Convention on Human RiB@HR) as its main

source of law, article 3 of which simply states “Moe shall be subjected to
torture or to inhuman or degrading treatment orighment.” The ECHR does
not give the three UNCAT requirements for tortunel dence may be thought to

have a wider realm of application for the meanirfigtorture or inhuman or

“8%|reland v The United Kingdo®310/71 [1978] ECHR 1 (1978).
87 |bid, para 96.
“88 |bid, para 167.
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degrading treatment’. Under the ECHR the Cournibthat sensory deprivation
did not constitute torture but did amount to inhanoa degrading treatment.

In another case of sensory deprivati@ariboni v Uruguay”®® a detainee was

blindfolded (the eyes became inflamed and puruldmtpded, forced to sit up
straight, day and night, for a week, in the preseoicpiercing shrieks apparently
coming from others being tortured, and threatenil torture himself. The HRC

determined that this treatment amounted to toftifre.

In 1997 Israel asserted that interrogation, inclgdhe use of ‘moderate physical
pressure’ where it is thought that interrogateegehimformation of imminent
attacks against the State which may involve deathisnocent citizens, is lawful
if conducted in accordance with the ‘Landau ruleshich permit ‘moderate
physical pressure’ to be used in strictly definegirogation circumstances. The
methods the CAT found had been applied systembticabre the standard
methods of sensory deprivation previously mentionedhe restraining of
detainees in painful positions; hooding; soundimdood music for prolonged
periods; sleep deprivation for prolonged periotisedts, including death threats;
violent shaking; and using cold air to cHilt. In its concluding observations on
the special report from Israel, the CAT stated thase methods breached article
16 prohibiting inhuman, cruel or degrading treattreamd also constituted torture
as defined in article 1 of UNCAT. The CAT alsotsththat the conclusion was
“particularly evident where such methods of intgatton are used in
combination, which appears to be the standard "édSe.n reference to this
situation the Special Rapporteur submitted thatelbniques, particularly if used
in combination could be

“expected to induce pain or suffering, especidllggplied on a protracted basis
of, say, several hours. In fact, they are sometiapparently applied for days or
even weeks on end. Under those circumstances,ctmeynly be described as
torture...*%

“89 Cariboni v Uruguay(1990) UN Doc. CCPR/C/OP/2/159/1983.

49 pid, para 10.

j:; Concluding observations of the Committee againsiiife: Israel(1997) A/52/44, para 257.
Ibid

49 Rodley, N “Question of the Human Rights of allgmETs subjected to any form of detention or

imprisonment, in particular: Torture and otheredrinhuman or degrading treatment or

punishment. Report of the Special Rapporteur"Jatuary 1997]

<http://domino.un.org/unispal.nsf/eed216406b50b555ce10072f637/d015226692b7c5cb8525

6cf500750681!0penDocument>,
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It seems clear that techniques of sensory depowatiill amount to torture or at
the very least to cruel, inhuman or degrading tneat particularly if such

techniques are used in combination and for proldmiods of time.

Conditions of detention

The HRC has adjudicated on a number of cases imgplthe conditions of

detention. These are particularly relevant to dgoestion of the rights of the
detainees in Guantanamo Bay as many of them haare leld there in less than
adequate conditions for extreme lengths of timeonditions of detention can
amount to torture, or at least to the other fornfsilleéreatment. Amnesty

International condemns the detention facility ab@anamo Bay, designating it a
“human rights scandal” and stating:

“[t]he totality of the detention regime in Guantama— harsh, indefinite, isolating

and punitive — can in itself amount to cruel, intaumor degrading treatment in

violation of international law?**

In Portorreal v Dominican Repubfte® the claimant was arrested and detained in a
cell measuring 20 metres by 5 metres holding apprately 125 other persons,
and where, owing to lack of space, some detainadstd sit on excrement. He
received no food or water until the following daydawas released after 50 hours
of detentior*® At no time during the detention was he informédhe reasons
for his arrest. The HRC held that this constitugedbjection to inhuman and

degrading treatment and to lack of respect foirtfierent human dignit§?’

In making its decision in the caseMfikong v Cameroqft® the HRC considered
minimum standards of conditions of detention. dsexted the requirements for
minimum floor space and cubic content of air fockearisoner, adequate sanitary
facilities, clothing which was to be in no mannegaading or humiliating, the
provision of a separate bed, and the provision afdf of nutritional value
adequate for health and strength. The Committee further noted that total

494 Amnesty International, “Guantanamo detainees: eMban 4 years without justice” [2006]
<http://web.amnesty.org/pages/usa-100106-actior-eng

49 portorreal v Dominican Republig1990) UN Doc. CCPR/C/OP/2/188/84.

9 |pid, para 9.2.

9 bid, para 11.

498 Mukong v Cameroof1994) UN Doc. CCPR/C/51/D/458/1991.

9 |pid, para 9.3.
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isolation of a detained or imprisoned person coaidount to acts of cruel,

inhuman or degrading treatmefit.

In Edwards v Jamaicd* a man was detained for 10 years alone in a cell
measuring 6 feet by 14 feet, let out for three ankdalf hours a day, and was
provided with no recreational facilities. The HREId that, as well as violating
his right to be treated with humanity and resptngg, treatment also constituted a

violation of the prohibition on torture.

In its General Comment No. 20 the HRC not only cees prolonged solitary
confinement’? but it also condemns ‘incommunicado detent®f.’ Detention
incommunicado is an aggravated form of detentiorer&ha prisoner is not
necessarily in solitary confinement, but is denaedess to family, friends, and
others (for example lawyers). The HRC has consitler few cases in which
detention incommunicado was determined to breach KDCPR article 7
prohibition on torture, cruel, inhuman or degraditrgatment. Detention
incommunicado for a year constituted ‘inhuman treatt’ in Polay Campos v
Peru’® and continued solitary confinement for over thyears was held to be a
breach of the prohibition against torture Narais v Madagascaf® and El-
Megreisi v Libyan Arab Jamahiriy2® In Shaw v Jamaicd’ eight months’
detention incommunicado in overcrowded, damp camabtconstituted ‘inhuman

and degrading treatment.’

In summary, case law shows that conditions of detencan amount to ill-
treatment or torture. Furthermore, the HRC cleddgms that a State holding
prisoners incommunicado is a breach of the prabibiagainst torture and other

forms of ill-treatment.

% |pid, para 9.4.

%1 Edwards v Jamaicé1993) UN Doc. CCPR/C/60/D/529/1993.

2 Human Rights Committee, General Comment No. 20Z)L%ara 6.

93 |bid, para 11.

% polay Campos v Per(1998) UN Doc. CCPR/C/61/D/577/1994.

°% Marais v Madagascaf1983) UN Doc. A/38/40/49/1979.

% E|-Megreisi v Libyan Arab Jamahiriyél 994) UN Doc. CCPR/C/50/D/440/1990.
%7 Shaw v Jamaic§1998) UN Doc. CCPR/C/62/D/704/1996.
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Torture at Guantanamo

Despite our best efforts, some detainees have itarsdg resisted our current
interrogation method®’®
General James T. Hill (US Army)

International law relating to torture has been coghpnsively examined above.
Now it is necessary to consider the treatment efGlnantanamo detainees by the
US authorities and determine whether internatidaalis being maintained. In a
2002 memo to the Chairman of the Joint Chiefs affS¥Washington, on counter-
resistance techniques General James T. Hill otbtBArmy requested a review of
certain interrogation techniques under US law &s rtlethods in use were not
obtaining the desired informatidf The methods which were being used were
Category | techniques (yelling at the detaineesygusultiple interrogators, and
the use of deception), and Category Il technigtfes (jse of stress positions such
as standing for four hours, the use of isolatianujp to 30 days, interrogation in
environments other than the standard interrogabooths, deprivation of light
and auditory stimuli, hooding, 20 hour interrogatipand removal of clothing°

All these techniques were determined by the US Bemmt of Defence to be
legally permissible provided that they be used omhen there is an important
governmental objective (such as to obtain infororatiecessary for the protection
of the national security of the US, its citizensdallies), and not for the “very
malicious and sadistic purpose” of causing harmwgh the intent to cause

prolonged mental suffering?

In April 2003 a memo from then Secretary of DeferiRemsfeld, authorised the
use of interrogation techniques such as sleep tadgunt, dietary manipulation,

prolonged isolation and extreme environmental maatpn>? Human Rights

%8 Hill, J “Memorandum for Chairman of the Joint Clsief Staff, Washington DC: Counter-
resistance techniques” [25 October 2002]
5<0r91ttp://WWW.gwu.edu/~nsarc:hiv/NSAEBB/NSAEBBlZ?/OZ.QZ.pdf>.

Ibid.
*10 phifer, J “Memorandum for Commander, Joint TaskcEd 70: Request for approval of
counter-resistance strategies” [11 October 2002]
<http://www.gwu.edu/~nsarchiv/NSAEBB/NSAEBB127/02.02.pdf>.
*11 Reaver, D “Memorandum for Commander, Joint Tagic&€d70: Legal brief on proposed
counter-resistance strategies” [11 October 2002]
<http://www.gwu.edu/~nsarchiv/NSAEBB/NSAEBB127/02.02.pdf>.
*12 Rumsfeld, D “Memorandum for the Commander, US Beut Command: Counter-resistance
techniques in the war on terrorism” [16 April 2003]
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First asserts that either alone or in combinati@sé¢ techniques may well amount
to torture or other cruel, inhuman or degradingtireent™® Furthermore, an
investigation into FBI allegations of detainee abusd to a report which
confirmed the authorisation of techniques thatuded sexual humiliation, the
use of dogs, isolation for periods of up to 160sjdprced nudity and tying a

detainee to a leash?

In a joint statement issued on May 13, 2004, Bat&hafig Rasul and Asif Igbal
described interrogation practices, including ‘stsbrackling’:

“Our interrogations in Guantanamo...were conductati ws chained to the floor
for hours on end in circumstances so prolongedithais practice to have plastic
chairs...that could be easily hosed off because mpeisowould be forced to
urinate during the course of them and were notadtbto go to the toilet. One
practice...was ‘short shackling’ where we were fortedquat without a chair
with our hands chained between our legs and cham#tk floor. If we fell over,
the chains would cut into our hands. We woulddseih this position for hours
before an interrogation, during the interrogatigwhich could last as long as
twelve hours), and sometimes for hours while thermogators left the room.
The air conditioning was turned up so high thathimitminutes we would be
freezing. There was strobe lighting and loud mpdayed that was itself a form
of torture. Sometimes dogs were brought in tohteg us... Sometimes
detainees would be taken to the interrogation rdesnafter day and kept short-
shackled without interrogation ever happening, dones for weeks on end™®

Tarek Dergoul, a British citizen, born and brougptin London was detained in
Guantanamo and released in March 2004. He madi®ltbeing statement to a
reporter fromThe Observer

“I heard a guard talking into his radio, ‘ERF, ERERF,” and | knew what was
coming — the Extreme Reaction Force. The five cdsal called them — five
guys running in with riot gear. They pepper-spchyee in the face and | started
vomiting.... They pinned me down and attacked mé&jngptheir fingers in my
eyes, and forced my head into the toilet pan amsh#id. They tied me up like a
beast and then they were kneeling on me, kickimgpamching.®*®

<http://www.humanrightsfirst.org/us_law/etn/gonztieemos_dir/mem_20030416_Rum_IntTec.
pdf>.

>3 Human Rights First, “Guantanamo Bay hunger sttikg8 September 2005]
<http://www.humanrightsfirst.org/media/2005_alexts/ 0930_gitmo.htm>.

> Eurlow, J and Schmidt, R “Investigation into FBlegations of detainee abuse at Guantanamo
Bay, Cuba detention facility” [1 April 2005]
<http://www.humanrightsfirst.org/us_law/detaineebfidt-army-reg-150605.pdf>.

*5Rasul, S and Igbal, A “Letter to the Honourablei€hand Members of the United States Senate
Armed Services Committee” [13 May 2004] <http://wwear-
ny.org/v2/reports/docs/Itr%20t0%20Sentate%201 2 ma3/pélf>.

*® Rose, D “They tied me up like a beast and begekirkj me”The Observerl6 May 2004,
<http://observer.guardian.co.uk/international/st®;§903,1217969,00.html>.
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In June 2004 the ICRC made a confidential repoth&oUS Government on the
conditions at Guantanamo Bay, parts of which weekéd to the press. In the
report the ICRC found that US detention and intgation operations at
Guantanamo Bay “cannot be considered other thantantional system of cruel,
unusual and degrading treatment and a form of retfd’ Among the report’s
findings, the ICRC describes the participation bfygicians and other medical
staff in providing information about detainees’ rarhealth and weaknesses to
interrogators, as well as the use of humiliatings,acolitary confinement,
temperature extremes, use of forced positions, xeoto loud and continuous

noise, and beatings®

The US President and the Department of Defencenelhiin 2005 that the US
“remains committed to complying with its obligatsgSnunder UNCAT, “denies
any allegations of torture at Guantanamo and Estiéd commitment to treating
detainees humanely*® Furthermore, they stated that any allegationdetéinee
abuse are investigated and if any wrongdoing isdotlnen it is punished — as of
December 2004,

“major independent investigations at Guantanamoehaeocumented eight
instances of infractions which have resulted inioactranging from
admonishment to court-martiat®

It is troublesome that the Department of Defenge Mery institution alleged to be

responsible for the instances of abuse, is thatutish to undertake internal
investigations into the allegations. This call®iguestion the impatrtiality of the

measures taken.

As of October 2006 official interrogation policyrpats interrogation techniques
including dietary manipulation, exposure to extrert@mperatures, sleep
deprivation and isolatiorf* It must be emphasised that these areoffieially

sanctionednterrogation techniques and many others maygcinadity, be in use.

" Human Rights First, “Human Rights First condemss of torture tactics at Guantdnamo Bay”
[30 November 2004]
5<1t31ttp://WWW.humanrightsﬁrst.org/media/2004_a|euﬁi;sé_l130_icrc_gitmo.htm>.

Ibid.
*19 Inter-American Commission on Human Rights, “Pentinparts of October 28, 2005 reiteration
and further amplification of precautionary measydetainees in Guantdnamo Bay, Cuba)” (2006)
45 ILM 673, 674.
%20 |pjd.
*21 Human Rights First, “Guantanamo Bay” [October 4006
<http://www.humanrightsfirst.org/us_law/etn/det /fanantdnamo.htm>.
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So-called ‘alternative’ methods of interrogation Gitiantanamo have included
forcing prisoners to stand for 40 hours, deprivihgm of sleep and use of the
‘cold cell,” in which the prisoner is left naked m cell kept near 10 degrees
Celsius and doused with cold watéf. President Bush insisted that these
techniques did not amount to tortdfd. HRW reports the use of sleep

deprivation, isolation and sexual humiliatithf.

There are obvious similarities between the treatnrethe CAT and HRC cases
discussed above — which was deemed to be tortwriel, inhuman or degrading
treatment — and the summary of the treatment ofdétainees at Guantanamo
Bay. It is difficult to determine exactly what atenent amounts to torture but it is
certain that some of the methods outlined which umed at Guantanamo Bay
amount, at least, to cruel, inhuman or degradiegtinent. Furthermore, some of
the treatments mentioned, particularly if used onjonction, would almost
certainly be held to constitute torture under imétional law. The torture
definition requires that torture be an act by whggvere pain or suffering is
inflicted; for the purposes of obtaining informatjofor punishment, or for
intimidation; and that the act be inflicted by oittwthe consent or acquiescence
of a person acting in an official capacity. Theasm be no doubt that the prison
wardens and interrogators at Guantdnamo Bay arggdnttheir official capacity.
That the actions mentioned above were and are cttethip obtain information
has been explicitly stated by the US Departmeribefence’® The hardest part
of the definition to prove is thaeverepain or suffering is being inflicted. As
previously mentioned, exactly what constituteserepain or suffering is open to
interpretation. However, it is evident that thetinoels mentioned above such as
beating, short-shackling, exposure to extreme teatpes and partial drowning
would causesevere pain or suffering, made more extreme when used in

combination.

22 Malinowski, T “Call cruelty what it is” [18 Septdrer 2006]
<http://hrw.org/english/docs/2006/09/25/usdom14B&6>.
523 ||h;

Ibid.
24 Human Rights Watch, “US: Bush should close Guzar#o now” [9 May 2006]
<http://hrw.org/english/docs/2006/05/09/usdom13B882>.
% Reaver, supra n 511.
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The most controversial interrogation method disedss the use of sensory
deprivation. As proved above, sensory deprivatidaspite the opinion of
President Bush to the contrafy,is not a lawful interrogation technique, and
while it may not necessarily amount to torture @shbeen deemed, by the
European Court of Human Rights, the CAT and the HR@t least amount to
cruel, inhuman or degrading treatment. In sevases sensory deprivation can

constitute torture.

Overall, it is evident that some of the interrogatmethods used at Guantanamo
Bay amount to torture or at least to cruel, inhuroalegrading treatment under
international law. The international prohibitioga@nst torture is absolute and
cannot legally be breached in any circumstancéerefore, the actions of the US

are most certainly breaching international law.

Torture at Abu Ghraib
In April 2004 photographs depicting US military penal “humiliating, torturing,

and otherwise mistreating” prisoners at Abu Ghraib prison in Iraq were
published across the world. President Bush and Sseretary of Defence Donald
Rumsfeld repeatedly referred to the publicised alass“an exceptional, isolated”
case, and condemned the “disgraceful conduct bgwaAmerican troops who

dishonoured our country and disregarded our valiies"The ‘interrogation

techniques’ employed in Iraq included hooding, eating detainees to extremes
of heat, cold, noise and light, beatings, prolonglegp and sensory deprivation,

stripping detainees naked, and being held in pbstfass position¥?

The allegations of detainee abuse became the $ulbjacseries of comprehensive
investigations conducted by the US Department deébee. These investigations
culminated in the convictions for “maltreatmentpoisoners” and “dereliction of
duty” of a number of the soldiers involvell. The abuse committed at Abu
Ghraib was openly admitted to have been unlawfull ams due to the

526 Malinowski, supra n 522.

:Z Brody, R “The road to Abu Ghraib” [June 2004] ghtthrw.org/reports/2004/usa0604/>.
Ibid.

*2 Human Rights Watch, “US torture and abuse of dets” [2006]

<http://www.hrw.org/campaigns/torture.htm>.

%% Associated Press, “Abu Ghraib convictions” [27 t8efber 2005]

<http://www.foxnews.com/story/0,2933,170603,00.html
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“misconduct...by a small group of morally corruptdiets and civilians” and a
failure or lack of leadershiy® The actions of the Bush Administration and
Department of Defence in condemning the actiondlat Ghraib and charging
those involved are commendable. However, it is maeessary for these two
bodies to accept that sensory deprivation and tiondi of detention can amount
to torture and, with this in mind, a comprehensiwesstigation needs to be made

into interrogation techniques at Guantanamo Bay.

Principle of non-refoulement

Article 3 UNCAT states:

“no State Party shall expel, return (“refouler”) extradite a person to another
State where there are substantial grounds forvmetjehat he would be in danger
of being subjected to torturé®

The principle of non-refoulement means that detsneust not be returned to

countries where they would face a real risk ofuiet It is necessary to consider
this principle as a number of Guantdnamo detairfe®ge been returned to
countries where they may face tortdte. Article 3(2) requires that in making a
determination on whether a person can be returtiexd,competent authorities
must take into account:

“all relevant considerations including, where apglile, the existence in the State
concerned of a consistent pattern of gross, flagsamass violations of human
rights.”®*

Returning people to States which are known to teéofandamental human rights
and, in particular, the Torture Convention requicaseful examination of the
circumstances of the individual, their relationshgth the government and
whether they may face violations of their humainisgon return.

535
)

Legal advisor to Amnesty International, Boris Wijken,””” uses strong language

in discussing the prohibition on refoulement:

“International law absolutely prohibits States frogturning persons to a country
where they face a real risk of torture, or otharetr inhuman or degrading
treatment. The prohibition is now recognised toabpart of the general and

31 Fay, G and Jones, A “The Fay Jones Report: ligagain of intelligence activities at Abu
Ghraib” [August 2004]. Reproduced in Greenber@rid Dratel, J (edd)he torture papers: the
road to Abu Ghrail{2005) 987.

>%2 NCAT, article 3.

*3 |nter-American Commission on Human Rights, supbd.@ at 675-676.

3 UNCAT, article 3(2).

>3 Wijkstrom, B “Amnesty International reprieve corgace: Non-refoulement and outsourcing
torture” [29 November 2005] <http://news.amnesty/imdex/ENGPOL300402005>.
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absolute prohibition of torture and as part of tjgmeral prohibition it is binding
on all States at all times regardless of whetheiState in question has or has not
ratified a treaty which specifically prohibits it.”

It is important to realise that the non-refoulemarie acts in all cases when an

individual can show that there are substantial gdsufor believing he or she
faces a real risk of torture if returned. The pbdlon does not permit any

countervailing considerations or exceptions such‘fas reasons of national

security’ to negate the principle of non-refoulemefhis has been made quite
clear by the CAT in its decision ifapia Paez v Swedgff In this case the CAT

stated that the article 3 prohibition on torturabsolute:

“Whenever substantial grounds exist for believingttan individual would be in
danger of being subjected to torture upon expulstoanother State, the State
party is under an obligation not to return the personcerned to that State. The

nature of the activities in which the person endagannot be a material

consideration when making a determination undézlard of the Convention>®’

The European Court of Human Rights has ruled srtyitan this issue of possible
exceptions to the prohibition on non-refoulemeintthe Chahaf*® case an Indian
man, his wife, and two children were ordered talbported to India from the UK
on national security grounds. Chahal was a Siklviat suspected by the UK
authorities of involvement in terrorist activitie3he majority of the Court agreed
that the evidence suggested that if Mr Chahal wdsetdeported he would face a
real risk of torture or ill-treatmert® The legal issue was whether, as the
government and Court’'s minority argued, the riskthe individual could be
balanced against the risk to national security.dé&Jnnternational refugee law,
national security can trump the individual’s rigidt to be exposed to torture or
other ill-treatment*® However, the majority of the court pointed to #fssolute
nature of the article 3 ECHR prohibition on tortuaed ill-treatment, with no

exceptions or derogations permitted even in thentee¢ a public emergency

:zj Tapia Paez v Swed¢h997) UN Doc. CAT/C/18/D/39/1996.
Ibid.
:: Chahal v United KingdorBCtHR 70/1995/576/662 (15 November 1996).
Ibid.
>0 Article 33 of the 1951 Convention Relating to Btatus of Refugees reads as follows:
“(1) No Contracting State shall expel or returreftiuler”) a refugee in any manner whatsoever to
the frontiers of territories where his life or foeen would be threatened on account of his race,
religion, nationality, membership of a particulacgl group or political opinion.
(2) The benefit of the present provision may notyéver, be claimed by a refugee whom there are
reasonable grounds for regarding as a danger teethity of the country in which he is, or who,
having been convicted by a final judgement of dipalarly serious crime, constitutes a danger to
the community of that country.”
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threatening the life of the nati6ft Therefore, the UK was unable to return Mr

Chahal and his family to India, despite the riskpbsed to national security.

Article 3 of UNCAT expressly applies only to caselsere a person foreseeably
faces torture on return to another State. It dmesapply to cases where a person
may face cruel, inhuman or degrading treatment wmighment. This was
confirmed by the CAT in the case BfS. v Canada™ In contrast, in General
Comment No. 20, the HRC makes it clear that théhiprbon on refoulement
applies also to the lesser forms of bad treatment:

“States parties must not expose individuals to daager of torture or cruel,
inhuman or degrading treatment or punishment upturm to another country by
way of their extradition, expulsion or refoulemént

However, this is simply a comment or recommendatiom the HRC and does

not amount to law. Under international law thehpbbdtion of non-refoulement
appears to currently only cover cases of tortui, the lesser forms of ill-

treatment.

It is incontrovertible that refoulement is illegainder international law**
However, the Inter-American Commission on Humanhigclaims that 247
detainees once held at Guantanamo have been wradsfi® other countries,
including Egypt, Iran, Yemen and Tajikistan, in camstances that do not
adequately protect against the possibility thattthasferees may be subjected to
torture or other inhuman treatméfit. Despite attempts by the US government to

negotiate transfer agreements

“great concerns remain that many of those trarsflemvill be subjected to

indefinite detention without trial, torture and etrabuse >*°

Returning a person to a country where they woulthlmanger of being subjected
to torture is illegal and hence, the US may wellehéireached its international

obligations concerning non-refoulement.

**' ECHR 1950, article 15.

*42 Joseph, S, Schultz, J and Castarifié International Covenant on Civil and PoliticabRts.
Cases, Materials, and comment4#)“ ed, 2004) 231.

**3 Human Rights Committee, General Comment No. 20Z)L%ara 9.

¥4 Rodley, NThe treatment of prisoners under international k& ed, 1999) 119.

%% Inter-American Commission on Human Rights, “Pentinparts of October 28, 2005 reiteration
and further amplification of precautionary measydetainees in Guantdnamo Bay, Cuba)” (2006)
45 ILM 673, 675-676.

> |bid, 676.
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Diplomatic assurances

Many countries have come to rely on diplomatic emstes when transferring
alleged terrorists or national security suspectsaantries where they are at risk
of torture or ill-treatment?’ A diplomatic assurance gives a government a
justification or an excuse for an action which wbuoktherwise be considered to
breach the absolute prohibition on refoulementis # formal guarantee from the
government of the country of return that the reddrperson will not be subject to
torture or other ill-treatment upon return. Asadissed above there is an absolute
prohibition in international law against returniagperson — no matter what the
alleged crime or status — to a place where he®mauld be at risk of torture. By
securing a governmental assurance that a persbnatibe tortured or ill-treated
on return, States are able to claim they are comgplywith this absolute

prohibition.

Wijkstrém >*8 legal advisor to Amnesty International, observes t

“diplomatic assurances are used by States to efmerisons to other States where
there is a real risk of torture, because in theeabs of such a clear risk
diplomatic assurance would not be necessary.”

Clearly, diplomatic assurances are only sought ases in which torture is

suspected or expected. HRW claims, with good reasbat by seeking
diplomatic assurances against abusive conduct, rgments are tacitly
acknowledging that a risk of torture or ill-treatmexists in that country. HRW
states that

“Once a sending government acknowledges that aaifstorture exists in a
specific country, it is incumbent upon its authestto refuse to transfer a person
to that country.™®

Returning a person to such a country clearly breache ‘real risk of torture’

threshold and the very practice of employing diphbisy assurances undermines
international human rights law. Furthermore, HRKdicates that the use of
diplomatic assurances has proved not to be an atkegafeguard against torture
as there have been reports of widespread or systetodgure in many of the

countries to which people have been returned, tiespch assurance®.

**"Human Rights Watch, “Empty promises: Diplomasisarances no safeguard against torture”
[April 2004] <http://hrw.org/reports/2004/un0404/>.

>*8Wijkstrém, supra n 535.

*¥9 Human Rights Watch, “Developments regarding digltmassurances since April 2004”
[April 2005] <http://hrw.org/reports/2005/eca0405/sn>.

>0 Human Rights Watch, supra n 547.
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US law permits the use of diplomatic assurancesnimigration cases* and
HRW asserts that

“authorities have disclosed that it is US policyseek them as well in so-called
‘extraordinary rendition’ cases and to effect tfans of detainees from custody at
Guantanamo Bay>*

HRW perceives problems with the US law due to trexrdtionary nature of

measures to verify the reliability of diplomaticsasances. The affected person
has no procedural guarantees, including no oppityttsmchallenge the credibility
or reliability of the diplomatic assurances befareindependent judicial body?

In some cases, the US State Department may cho@sg & monitoring or review
mechanism in place to ensure the assuring Statplmswith its assurances, but
monitoring is discretionary rather than obligatoryFurthermore, HRW is
concerned by the fact that there is no requirerfuerthe Secretary of State to take
into account the existence of a consistent pattdrigross, flagrant, or mass
violations of human rights in the requesting Stateconformity with UNCAT
article 3(20°* HRW is also perturbed by the possibility that ldipatic
assurances may be used to return persons suspédiagiing information about
terrorism-related activities to countries where tugg is routinely used,
specifically to extract such informatid®® Such practise is known as

‘outsourcing’ torture.

The Chahal case, mentioned aboV®, also involved the use of diplomatic
assurances. The European Court of Human Righdd thht the return to India of
a Sikh activist would violate the obligations ofetluK under article 3 of the
ECHR, despite the fact that diplomatic assuranaes theen received from the

government of India asserting that Mr Chahal wadt suffer mistreatment at the

%51 United States Code, Title 8, Chapter 1, Part Sdpart A, section 208.18(c)Diplomatic

assurances against torture obtained by the Secyaif6tate
“(1) The Secretary of State may forward to the Atey General assurances that the Secretary has
obtained from the government of a specific couttiat an alien would not be tortured there if the
alien were removed to that country.
(2) If the Secretary of State forwards assuranessribed in paragraph (c)(1) of this section to the
Attorney General for consideration by the Attoriiggneral or her delegates under this paragraph,
the Attorney General shall determine, in consutatiith the Secretary of State, whether the
assurances are sufficiently reliable to allow tlen&s removal to that country consistent with
Article 3 of the Convention Against Torture....
(3) Once assurances are provided under paragrg2) ¢¢ this section, the alien’s claim for
protection under the Convention Against Torturdlsta be considered further by an immigration
judge, the Board of Immigration Appeals, or an asyhfficer.”

°52 Human Rights Watch, supra n 549.

°53 Human Rights Watch, supra n 547.

> |pid.

%% |pid.

¢ Supra page 136.
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hands of the Indian authorities. The statementth@fCourt established that, at
least within the jurisdiction of the European CooftHuman Rights, diplomatic
assurances are an inadequate guarantee whereetagtufendemic,” or a
“recalcitrant and enduring problem,” that results,some cases, in fatalitié¥.
The Court took into account the credibility of treguesting government (India)
and whether this government had effective contvelr aghe forces responsible for

acts of torture.

The US has indicated that it takes the principlaari-refoulement seriously:

“It states in this respect that its policy is totaib specific assurances from a
receiving country that it will not torture the inttlual being transferred to that
country, that it would take steps to investigateddsle allegations of torture and
take appropriate action if there were reasons lieveethat those assurances were
not being honoured, and that it would not transiedetainee where those
assurasr;ges are not sufficient when balanced agamsindividual's specific
claim.”

Accepting diplomatic assurances acknowledges tle tfzat there are doubts
about the returned person’s safety in the countrywhich they have been
returned. Despite these doubts about their sabetyreturn, the person is
nevertheless returned. This breaches the intemti prohibition against
refoulement. The US openly admits that it accdgakmatic assurances which is

tantamount to admitting that it breaches intermeatidaw.

4.3 The rights of unlawful combatants summarised

Despite not being entitled to POW status, unlawhrhbatants have a number of
important rights under international law. Fromedemtion perspective, the most
important of these rights is the right to libertyhe right to liberty is the right not
to be arbitrarily detained and is a norm of custgmaternational law.
Deprivation of liberty can only be justified whemete is a valid reason for both
the initial detention and the continuance of suekedtion. Any deprivation of
liberty which continues beyond that provided for llayy amounts to arbitrary
detention. The right to liberty is supported by t-CCPR which gives the

fundamental requirement that no-one may be sulgetdearbitrary arrest or

%57 Chahal v United Kingdoraupra n 538 at para 105.
8 |nter-American Commission on Human Rights, supb&®5 at 674.
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detentior>® Furthermore, to prevent an arrest being arbiteaperson must be
advised of the reasons for the arr88t. A detained person must be brought
promptly before a judge and be entitled to quedienlawfulness of the detention
without delay’®® The Fourth Geneva Convention holds that deteriSoanly
legitimate if it is absolutely necessary to theusitg of the Detaining Powef?
Furthermore, the decision to detain must be corsitiey an appropriate court
and if detention is maintained it must be revieweite yearly>*® Finally,
unlawful combatants who have been detained muskeleased as soon as the
circumstances justifying the arrest cease to é¥lsir as soon as possible after the

close of hostilities®®

Another important right which unlawful combatantse aentitled to under
international law is the right to a fair trial. @hight to a fair trial means that
summary justice or execution is prohibited. Unlalvdombatants can be tried and
punished, and even executed if it is permitted unlde laws of the prosecuting
State. However, any trial must uphold the norn@lcepts of justice. A trial
must be undertaken by a regularly constituted ¢aumich is a court established
in accordance with the laws already in force in ¢tbentry®®® A court must be
independent and impartfal and trials must uphold judicial guarantees whieh a
generally recognised by civilised peopt&.The most important of these judicial
guarantees are the right to be tried without undelay”®° the presumption of
innocence’’® the right to a defence, to legal counsel, andktorene witnesses:

the right to an interpretéf? and the right to an appeaf

9|CCPR, article 9(1).

%0 |bid, article 9(2); Additional Protocol |, articlgs(3).

%51 |CCPR, articles 9(3) and 9(4).

°%2 Geneva Convention 1V, article 42.

°3|bid, article 43.

%4 additional Protocol I, article 75(3).

°% Geneva Convention 1V, article 133.

°%¢ Geneva Conventions, common article 3(d); Additidhratocol |, article 75(4).
*7|CCPR, article 14(1); Additional Protocol |, atéc75(4).

%8 Sypra n 566.

*9|CCPR, article 14(3).

>0 |bid, article 14(2); Additional Protocol |, arteEl75(4)(d).

"L |CCPR, article 14(3)(b), (d) and (e); AdditionabBcol I, article 74(4).
"2|CCPR, article 14(3)(f).

" |bid, article 14(3)(q).
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Unlawful combatants also have the protection ofialper of rights while they are
incarcerated. Firstly, they have the right to betarbitrarily deprived of lifé’*
The HRC has determined that this places a posdiwy on States to take
adequate measures to ensure people do not diestodgd’> Secondly, the
detainees are protected by the fundamental pragiibion torture’® The
prohibition on torture is gus cogensnorm of international law from which no
derogation is permitted. Torture is the inflictiohsevere mental or physical pain
or suffering, for a specific prohibited purposedfsuas obtaining information),
committed by or with the consent of a public ofiici’’ The prohibition is
absolute and torture is not justifiable under ainguenstances. Other forms of ill-
treatment are also prohibited, such as cruel, irdmuor degrading treatment or
punishment’® It has been shown that techniques of sensoryivdgjon,
particularly if used in conjunction, can breach grehibition on torture or the
other forms of ill-treatment. Furthermore, corwlis of detention can also
amount to torture or ill-treatment. Thirdly, whitketained, unlawful combatants
have a number of rights which ensure conditiondetention are acceptable.
They are entitled to adequate health Catedequate food and watéf adequate
clothing?®' hygienic quarters®? to respect for their religious practices and

convictions®®® and to receive visits from the ICR&*

Finally, unlawful combatants benefit from the pipie of non-refoulement. The
principle of non-refoulement prohibits people bemegurned to countries where
they will face a real risk of tortur&® This rule is absolute and must be upheld in

all circumstances.

" |CCPR, article 6.

>"5 Dermit Barbato v Uruguay1982) UN Doc. CCPR/C/17/D/84/1981, para 9.2.

57 Geneva Convention IV, articles 31 and 32; Genewav€ntions, common article 3; ICCPR,
article 7; Additional Protocol I, article 75(2)(a)(

> UNCAT, article 1.

°78 Geneva Conventions, common article 3; ICCPR, larfic Additional Protocol I, article
75(2)(b); UNCAT, article 16.

°"9 Geneva Convention 1V, article 38(2).

%80 |pid, article 89.

%81 |bid, article 90.

%82 |bid, article 85.

°83|bid, articles 27(1) and 38(3); Additional Protbtaarticle 75(1).

%84 Geneva Convention IV, article 143.

%8 UNCAT, article 3.
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To summarise, unlawful combatants have the righliierty and must not be
arbitrarily detained. If detained, unlawful comdnats have the right to a fair trial
and the corresponding judicial guarantees. Whitaicerated, detainees must not
be tortured or ill-treated; their right to life muse protected; and conditions of
detention must be adequate. Detention must cedmsn \the circumstances
justifying arrest no longer exist and detaineestnma$ be returned to a country
where they would face a real risk of torture. TEhesotections for unlawful
combatants continue until their final release gataation, even after the close of
hostilities>®®

As has been shown, the US may have breached marlyesé rights. The
majority of the detainees have not been given thgodunity to contest their
detention. They have been held in inadequate tiondifor a period of over five
years with no charges being laid against them.egations of torture have been
made repeatedly during the last five years, anduBeopenly admits to using
some methods which it has been shown do amourdttthe very least, cruel,
inhuman or degrading treatment under internatitaval

Rights: POWSs vs unlawful combatants

That all al-Qaeda prisoners held at the GuantanBeno detention facility are
unlawful combatants and therefore not entitled @APstatus has been accepted.
Furthermore, it has been shown that it is likelattbthe majority of Taliban
members held there are also, most likely, unlawéuhbatants. The rights owed
to unlawful combatants have been extrapolated fitmarvarious international law
documents and summarised. It will be interestingyvnto consider what
differences there are between the rights of unlhadmbatants and the rights of
lawful combatants. Lawful combatants fulfil thentloatancy criteria in article 4A
of the Third Geneva Convention and must consequédl treated as POWSs.
Fundamental international law on the capture, nment, treatment and
repatriation of POWSs is contained in the Third GeneConvention — the
Convention relative to the Treatment of Prisondié/ar.

%86 Additional Protocol I, article 75(6).
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This Convention contains very specific provisions @ wide range of diverse
issues relating to POWSs in captivity such as lapdufinancial resourcé&® and
penal and disciplinary sanctiorfS. The majority of these are not relevant to the
current discussion. However, it must be emphasideat there is one
comprehensive document explicitly delineating thghts and obligations of
POWSs. This automatically puts POWSs in a much ns@®ure position than that
of unlawful combatants. The rights of unlawful deatants have to be searched
for and drawn out of a number of different documseritly research has allowed a
clear comparison of the rights of POWs and unlawb@rhbatants. The following
is a summary of the rights they have in commore rtght to a fair triaf*° to be
treated humanely** to practise their religion®> and to respect for their persons
and honour® No physical or mental torture or coercion mayused to secure
information of any kind®* the Detaining Power is prohibited from causingtdea
or seriously endangering the health of a detainge w an unlawful act or
omission®® and any transfer of detainees must be effectecahaly®®® Detainee
quarters must be adequately heated, lighted artéqteal from dampness’ and
the cleanliness of camps must be ens@ted.Detainees must be allocated
sufficient clothing and footwear: sufficient daily food and drinking water
600

rations®® and provided with adequate medical attentfdn.Finally, detainees

must be released as soon as possible after thetioessf hostilitie$?

®87 Geneva Convention Ill, section IlI.

%88 |bid, section IV.

°89bid, section VI.

9 bid, section VI, Chapter Ill. The correspondimght for unlawful combatants can be found in
Geneva Convention |V, article 43; Geneva Convesticommon article 3; ICCPR, article 14.

%91 Geneva Convention Il1, article 13. Unlawful cortdrats: Geneva Convention 1V, article 37;
ICCPR, article 10; Additional Protocol I, articl&.7

%92 Geneva Convention Il1, article 34. Unlawful cortdrats: Geneva Convention 1V, articles 38
and 86.

%93 Geneva Convention Il1, article 14. Unlawful cortdrats: Geneva Convention 1V, article 27.
%94 Geneva Convention Il1, article 17. Unlawful cortdnats: Geneva Convention 1V, article 31;
Geneva Conventions, common article 3; ICCPR, arficlUNCAT, article 1.

% Geneva Convention Ill, article 13. Unlawful cortdnats: ‘the right to life’ in ICCPR, article 6.
%% Geneva Convention Il1, article 46. Unlawful cortdrats: Geneva Convention 1V, article 127.
%97 Geneva Convention Il1, article 25. Unlawful cortdrats: Geneva Convention 1V, article 85.
%% Geneva Convention Il1, article 29. Unlawful cortdrats: Geneva Convention 1V, article 85.
%99 Geneva Convention Il1, article 27. Unlawful cortdrats: Geneva Convention 1V, article 90.
800 Geneva Convention Il1, article 26. Unlawful cortdrats: Geneva Convention 1V, article 89.
801 Geneva Convention Il1, article 30. Unlawful cortdrats: Geneva Convention 1V, article 38.
802 Geneva Convention Il1, article 118. Unlawful caatdnts: Geneva Convention 1V, article 42;
Additional Protocol I, article 75.
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Clearly, these rights are all to do with conditiassential to humane treatment.
Due to their special status POWs have some otlgdrtsriwhich unlawful
combatants do not share. The most significaritas POWs cannot be prosecuted
simply for taking part in hostilities whereas unfalkcombatants can. When non-
combatants take part in hostilities they are actintawfully and hence can be
prosecuted for their unlawful actions. Furthermdatiowing a trial, unlawful
combatants can be sentenced to execution, if spemiahment is provided for in
the law used at the trial. POWSs can also be erdchtt there are more strict
requirements surrounding such a sentence. Theh deattence cannot be
pronounced on a POW unless the court has been aveale of the fact that the
POW is not a national of the Detaining Power ané®wo duty of allegiance to
that Detaining Powet”® Moreover, the execution cannot be carried ouil six
months after the Protecting Power receives nofiteeosentencé*

The second significant difference is that POWSs nhesteleased and repatriated
without delay on the close of hostiliti&. This obligation is contained in article
118 of the Third Geneva Convention and has beemmmted on by the US
Supreme Court in the casel¢émdi v Rumsfelé® Justice O’Connor stated that
it is a clearly established principle of the lawvedr that the detention of enemy
combatants is limited to the duration of the palttc conflict in which the
detainees participatéd’ Detention during an armed-conflict is for the gse of
holding the detainees off the battlefield — once #mmed-conflict is over their
continued detention is not justifiadi®. Conversely, non-POWs may be held
beyond the end of hostilities but must be chargét & crime and given a fair

trial.

POWs are only required to give “surname, first naawed rank, date of birth, and
army, regimental, personal or serial numB¥&rivhereas no such restriction is

placed on information from unlawful combatants. VROmust be able to inform

803 Geneva Convention Ill, article 100.

€04 bid, article 101.

€95 |pid, article 118.

%% Hamdi v Rumsfel842 U.S. 507 (2004).
€97 bid, 521.

€98 |pid, 519.

609 Geneva Convention Il1, article 17.



146

their family and the Central Prisoners of War Agent their whereabout&’ and
are allowed to send and receive letters and caaddss than two letters and four
cards monthly§** Unlawful combatants are only entitled to commatgcwith
the outside world if reasons of security do notvpre it**> POWSs can only be
tried by military courts unless the law of the Deitag Power permits civil courts
to try a member of the armed forces in respecthef garticular offence under
consideratioff’®* On the other hand, unlawful combatants are, imymzases,
civilians so can be tried under civilian law. Maoiher rights held by POWSs but
not by unlawful combatants are found in the comensive Convention.
However, it is the essential human rights thattheefocus of this thesis — the
rights which deal with physical treatment and ctiods of detention and it is
these life and health preserving rights which dartually identical regardless of
combatancy status.

The classification of lawful or unlawful combatastimportant as only lawful
combatants are entitled to POW status. POWSs dsegesnany more protections
under international law than unlawful combatantdowever, the fundamental
rights and protections of POWSs and unlawful comiugtare very similar. People
in either group must be treated humanely, haverigig to a fair trial, must be
released as soon as the reasons for incarceraaom énded, and must not be

tortured or subjected to cruel, inhuman or degmtii@atment or punishment.

619 Geneva Convention Il1, article 70.

®1|bid, article 71.

®12 Geneva Convention 1V, article 25 read in conjureiivith article 5.
®13 Geneva Convention IlI, article 84.
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Chapter Five

Conclusion

The problem under investigation was the incarcenasince 2001 of hundreds of
men allegedly involved in the conflict in Afgharast These men had been
detained for over five years without recourse &tige, and allegations from well

respected international human rights groups ofrelitment and torture were
frequent. Despite international outrage that igbts of the prisoners had been
ignored, the Bush Administration continued to nobdp charges or accord trials
to the detainees. It was the hypothesis of thhaathat there are certain rights
under international law which must be granted tergone, regardless of the
crimes it is thought they may have committed. Hencset out to discover

exactly what these rights were.

As explained in the introduction, it was decideddous the thesis on a detailed
investigation of the rights of unlawful combatani&he detention centre at the US
Naval Base in Guantanamo Bay, Cuba, was chosen agrant high-profile
prison where unlawful combatants are held. Itppraciated that this is not the
only facility in which rights are being denied tetdinees. Nor are Taliban and al-
Qaeda members the only detainees in these fagilittowever, using the Taliban
and al-Qaeda detainees at Guantanamo Bay as anplexaprovided an
opportunity to research and present a thesis ymthasises relevant human rights
and international law in a manageable way. Thatsigvhich pertain to the
Taliban and al-Qaeda are minimum guarantees unde&rnational law.

Therefore, they will apply to other detainees tlold/over.

To establish the rights of members of the Talibaa al-Qaeda who fought in the
2001 Afghanistan conflict and are currently detdireg the Guantanamo Bay
detention facility, a determination as to their c@tancy status had to be made.
Lawful combatants are entitled to POW status onturapwhereas unlawful
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combatants are not. The rights of POWSs are cldaidlyout in the Third Geneva
Convention and are uncontroversial. In order toabwful combatant, and
therefore entitled to POW status, a fighter musis§aa number of conditions.
These conditions are found in article 4A(2) of fterd Geneva Convention. To

be a lawful combatant a fighter must:

) be commanded by a person responsible for his sinaoed;
2) wear a fixed distinctive sign recognisable at dadlice;
3) carry arms openly; and
(4) conduct operations in accordance with the lawsanf w
All participants of an armed conflict, including mbers of regular armed forces,

must fulfil the conditions in order to be a law@dmbatant.

Having defined the law on combatancy, the next tasls to apply these
conditions to the Taliban and al-Qaeda fightersriger to determine whether it
was possible for them to qualify as lawful combg&anit was difficult to gather
evidence regarding the actions of Taliban and ad@afighters in the field but
some conclusions can be drawn from the informadiailable. It is possible that
some members of the Taliban did satisfy the founddmns. As regards the first
criterion it has been suggested that the Talibas stauctured under a number of
local leaders rather than having an overall commang@nisation. However, it
has also been suggested that the warlord structfutee Taliban, while not a
Western style of military leadership, still fulfilshe condition of being
commanded by a person responsible for his subdedinarhe other three criteria
must be considered on an individual, rather thamolkective, basis. The black
turban was a fixed distinctive sign which was knotenbe worn by Taliban
members; many Taliban fighters did carry their weepopenly; and there is no
proof that every Taliban fighter breached the lafvwwar. Therefore, it is possible
that individual Taliban members may have satisaé#dour required conditions
and hence have fulfilled the lawful combatancy rexuents. As a result, the
blanket decision made by the US that no Taliban beemwere entitled to POW
status is illegitimate and must be revisited. TWS needs to carry out an
evaluation (under article 5 of the Third Geneva &amtion) for each individual
Taliban member detained at Guantdnamo Bay to datermhether they are a
lawful combatant and therefore entitled to POW ustat Until this article 5
determination has been performed, all Taliban dets should be treated as

POWSs as there is doubt as to their status. lveneossible that an article 5
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determination will find some of the detainees do belong to the Taliban and

were not involved with the war in Afghanistan.

The four criteria also had to be applied to theoast of al-Qaeda during the
armed conflict in Afghanistan to establish whethry al-Qaeda members could
be entitled to lawful combatant status. As a téstaetwork al-Qaeda did not set
out to distinguish themselves from the civilian pigion. To the contrary, they
cultivated the anonymity which blending in with ians could give them. The
requirement to wear a fixed distinctive sign is mdividual requirement.
However, it is clear that as there was no signrofoun recognised as showing
membership of al-Qaeda, it is not possible for ahaeda members to have
satisfied the second combatancy requirement. Axlf@aeda member could
have satisfied this second requirement individwegemninations as to status are
not required. All members of al-Qaeda who foughtthe 2001 Afghanistan
conflict and are detained at Guantanamo Bay arewfol combatants and

consequently not entitled to POW status.

The conclusion at the end of Chapter Three wassihiae Taliban members may
be entitled to POW status but no al-Qaeda memberddnbe. Therefore, the
next step was to determine what rights, if anyséhenlawful combatants were
entitled to.

A comprehensive look at a number of internationamhnitarian law and
international human rights documents shows thaawifull combatants do not
exist in legal limbo and do in fact have severghgicant rights that are intended
to provide protection to them. The right to liyedan be found in the Fourth
Geneva Convention, Additional Protocol | and th€ RR. The Fourth Geneva
Convention requires that people only be incarcdrdté is absolutely necessary.
Similarly, the First Additional Protocol requirdsat detainees be released as soon
as the reasons for detention have ended. UndelCGE€R arbitrary arrest or

detention is unlawful.

The right to a fair trial is espoused by the Foud#neva Convention, common

article 3 of the Geneva Conventions, Article 75Aofditional Protocol | and the
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International Covenant on Civil and Political Right The right to a fair trial

covers the right to have a court consider the ¢datetention. It also includes
fundamental principles such as the right to be yresl innocent until proven
guilty and the right to be informed of the reasémsarrest. The right to a fair
trial means that summary justice is unlawful. Bbment or detention may not

occur until a fair trial has been held.

The third essential right which unlawful combatahts/e the benefit of is the
prohibition against torture and cruel, inhuman egmrding treatment. Thijsis
cogensnorm of international law can be found in the Wmsal Declaration on
Human Rights, the Geneva Conventions, the ICCP& Afmerican Convention
on Human Rights, the European Convention on Hum@ght&® and the Rome
Statute of the International Criminal Court. Thelpbition against torture and
the other forms of ill-treatment is absolute. TEhare no circumstances under

which torture is justifiable.

Finally, unlawful combatants have the right to huedreatment and adequate
conditions of detention. In particular, detenti@eilities must be hygienic and
adequately heated and lighted; and adequate foatkrvand medical treatment

must be provided.

These essential rights are the minimum rights oteednlawful combatants and
yet the available evidence shows that they arebeotg upheld for the Taliban
and al-Qaeda detainees at Guantdnamo Bay. Sortie gfrisoners have been
incarcerated for more than five years with no agdegustice and allegations of
torture and other forms of ill-treatment have beemvincing. The facility at

Guantanamo Bay should be closed and the detaieésssed or charged with a

crime, and moved to a detention centre on US eoi ffair trial.
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