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the degree of caution in the use of firearms to be expected frotn law enforce1nen t personnel 
in a democratic society, even when dealing with dangerous terrorist suspects ... [and] [t]his 
failure by the authorities also suggests a lack of ap_propria.le care in the control and 
organisation of the arrest operation. 

Strasbourg was therefore not persuaded that the killing of the terrorist suspects 
involved the use of force that was no more than absolutely necessary in order to defend 
persons from unlawful violence within the meaning of Article 2 of the Convention. 
Notwithstanding the highly critical dissenting views,13 this method of scrutinising 
the planning and control of an operation has been utilised consistently by Strasbourg 
in all lethal force cases since the case of McCann, firmly entrenching the authority of 
the Court to examine such matters, and providing a method of determining whether 
the force used to achieve the objectives was strictly proportionate and of protecting all 
persons from recourse to lethal force to the greatest extent possible. 14 

It is also worth noting that the Court quickly ruled out any personal liability on 
the part of the soldiers themselves, observing that: 

It considers that the use of force by agents of the State in pursuit of one of the ain1s delineated 
in ... Article 2 ... n1ay be justified under this provision (art. 2-2) where it is based on an 
honest belief which is perceived, for good reasons, to be valid at the ti1ne but which 
subsequently turns out to be 1nistaken.1s 

The Court's reasoning was that to hold otherwise would place too great a burden on a 
State and its agents when trying to carry out their duties, and to impose such a duty 
might be to the detriment of their lives and indeed of others. As a result, in the McCann

case, and also in many lethal force cases heard since McCann,16 the actions of State 
agents will not in themselves give rise to a violation of Artic]e 2. 17 

Not only did the Court in the McCann case confirm its authority to scrutinise in 
detail a State's operational methodology in relation to operations that result in lethal 
force being employed, but the Court also created an implied procedural obligation to 
carry out some sort of effective official investigation when individuals are killed as a 
result of the use of force by State agents, which has just as many far-reaching 
consequences for High Contracting Parties as the authority to scrutinise State 
operations. 
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For further discussion on the dissenting view refer to J. Chevalier-Watts, supra note 4, pp. 300-
318. 
ECt.HR. Mccann and Others v United Kingdom, supra note !, p. 194. 
Ibid .. p. 200.
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The Court believed that a need arose to create this implied obligation to carry out 

an effective investigation because:18 

... a general legal prohibition of arbitrary killing by the agents of a State would be ineffective, 
in practice, if there existed no procedure for reviewing the lawfulness of the use of lethal 
force by State authorities. The obligation to protect the right to life ... requires byilnplication 
that there should be son1c forin of effective official investigation when individuals have 
been killed as a result of Lhe use of force by ... agents of Lhe Stale. 

Therefore, by creating such a requirement for a State, the Court is provided with 

another tool for ensuring that everyone's right to life is secured within the n1eaning of 
the Convention. 

Thus the case of McCann created and imposed the twin pillars of the procedural 
obligation to carry out an effective investigation and the substantive obligation in 

relation to proportionate force that have formed Strasbourg's framework for 

scrutinising all subsequent lethal force. This paper now considers the evolution of 

these twin pillars in the context of military lethal force cases to assess the original 

proposition. The paper proposes to address firstly the issue of the duty to use 

proportionate force, and secondly the implied obligation to carry out an effective 
investigation. 

c. THE PLANNING AND CONTROL OF AN OPERATION

The Court in the McCann case established its aulhority to examine the planning and 

control of an operation so as to determine whether the force used was compatible with 

Article 2 by reviewing not only the actions of the soldiers, but importantly whether 

the operation was planned and controlled so as to minimise recourse to lethal force as 

far as possible in the circutnstances.19 

So it was against this rubric that the case of Ergi v Turkey"' was heard by the 
European Court, although the newly acquired authority of the Court was not received 

favourably by the Turkish Government. The case arose as a result of the accidental 

shooting dead of the applicant's sister by the military during a planned armed ambush 
to capture members of the Kurdish Workers' Party (PKK), a guerrilla organisation.21 

The Turkish Governtnent determined that in the Ergi case it was entirely inappropriate 
to apply the principles so clearly enunciated in the McCann case. The reasons given by 
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Ibid., p. 194. 
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the Turkish Government were that the British case involved a security operation that 
was deliberately organised to target specific individuals and that the relevant 
authorities knew the identities of the suspects and the nature of the suspected crimes 
in advance of the operation; thus the Court's scrutiny of such an operation may have 
been justified.22 Interestingly, the Turkish Government did not concur that such 
scrutiny was entirely justifiable, just that it 'may have been called for'23 in that 
particular case, suggesting that at this early stage in the jurisprudence of military 
operations and the right to life, there was little accord between the two principles. The 
Turkish Government suggested that because its own operation on this occasion was 
so very different from that in the case of McCann, the Court did not have the same 
authority to scrutinise the type of military operation that was carried out in the Ergi

=� 

In its assessment of the planning and control of the operation, the Court did    
acknowledge Turkey's submission that the Court did not have the authority to 
scrutinise such an operation, but firmly asserted that 'the Court is not convinced by 
the Government's submissions that it is inappropriate for the Court to review whether 

the planning and conduct of the operation was consistent with Article 2 of the 
Convention', 24 The Court went on to confirm the implied requirements under Article 
2 in order to quash any notion that it might be acting ultra vires. It was noted that 
Article 2 does not define circumstances where it is permitted for an individual to be 

killed intentionally but it does describe situations where a State may be permitted to 
use force that results, as an unintended outcome, in the deprivalion of life. The 
utilisation of the term 'absolutely necessary' in Article 2 therefore suggests that the 
Lest of necessity is a much more stringent test than that to be expected under Articles 
8-11 of the Convention. As a result, any force used must be strictly proportionate in
order to achieve the aims asset out in Article 2. In order to measure such proportionality,
the Court therefore has the inferred authority to consider not only the actions of those
who actually administered that lethal force, but also to scrutinise the planning and  
control of the operation that led to those actions. That is the only way in which the
Court may assess effectively whether those actions were within the para1neters of 
Article 2, thus giving weight to the importance of the Convention in a democratic 
society.25 In this one paragraph Strasbourg began the process of entrenching the 
principles propounded in the McCann case; confirmed its own mandate; and 

highlighted that although the right of a State to carry out military operations and the 
right to life may be opposing principles, there may be a method by which they can be  
reconciled. 
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Indeed, the Court went perhaps even further than just entrenching its authority to 
scrutinise the methodology of a State's operation as set out in the McCann case: 

Strasbourg also expounded the concept of that authority. The Court confirmed that 
although it had not been proven beyond reasonable doubt that the bullet that killed 
the applicant's sister had actually been fired by the security forces themselves, that in 
itself did not mean that the Court was unable to place the responsibility of her death 
squarely on the shoulders of Turkey itself. 26 

The authority of the Court to scrutinise the planning and execution of the operation 
flowed from the death of the applicant's sister, which resulted from the military 
operation. Thus the issue of who actually fired the lethal bullet was irrelevant; it was 
the planning and conduct of the operation that was the key matter for consideration. 
As a result, the Court agreed with the Commission (as it then was) that where a State 
had failed to provide direct evidence as to the validity of the control and planning of 
its operation within the constraints of the Convention, it was feasible for the Court to 
infer reasonably that insufficient precautions had been taken by the State to protect 
the lives of its civilians.27 It is submitted that, jurisprudentially, this was a huge leap 
for Strasbourg to make from its controversial decision n1ade in Mccann, where not 

only were novel principles and obligations implied, but it was also the first time that 
such a lethal force case had even come before the Court. In just three short years, 
Strasbourg not only confirmed and approved its authority to scrutinise military 
operations, but also confirmed that its authority extended to inferring that a State had 
not taken sufficient precautions to comply with its obligations under Article 2 of the 
Convention. So whilst it might appear, prima Jacie, that military operations and the 
right to life have a limited correlation, Strasbourg has crafted a method of creating 
that correlation. 

However, the confidence exhibited by the European Court in imposing its authority 
in such a 1nanner even in the face of such limited judicial opinion must have been 
sorely challenged when the first lethal force cases arising out of the conflict between 
Russia and Chechnya were heard. It is to those cases that this paper now turns to 
continue its exploration of the original proposition. 

1. CHECHNYA, MILITARY OPERATIONS AND PROPORTIONATE

FORCE

Chechnya was conquered by Russia over a century ago but Chechnya has ever since 
resisted the imposition of Russian control and right up to the present day, the 
relationship has remained fragile and volatile. During the 1990s Chechnya announced 
its independence from Russia and in response, Russia launched a large-scale military 
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campaign to quell the insurgency. These confrontations resulted in huge losses of 
Russian and Chechen lives as well as grave human rights violations.28 Il is against this
backdrop of violence and human rights issues that lethal force cases citing breaches of 
Article 2 of the Convention have now been inundating the European Court ofHun1an 
Rights. Russia has consistently denied that it is at war with Chechnya, thus avoiding 
any obligations under the Geneva Conventions. As there is no international criminal 
court with jurisdiction over Chechnya, victims and fa1nilies of victims have sought 
justice from the European Court of Human Rights.29 The first three judgments to be 
delivered by Strasbourg relating to military operations in Chechnya were given in 
2005; this was the first time that the Court had had the opportunity to consider a 
situation of extreme armed conflict and apply the principles that were dramatically 
created in McCann and then developed in Ergi. For the purposes of analysis, this 
paper proposes to concentrate initially on two of the three original judg1nents given 
in 2005, those of Isayeva, Yusupova and Bazayeva v Russia30 (Isayeva I) and lsayeva v 

Russiall (Isayeva II). 

Isayeva I concerned the indiscriminate bombing by the Russians of civilians as 
they attempted to leave the town of Grozny after the Russian military announced that 
it would open a hun1anitarian corridor to allow civilians to escape the fighting in 
Grozny. The case of Isayeva II arose as a result of sustained aerial bombing by the 
Russians near the village of Katyr-Yurt, and then a further attack by the Russians on 
civilians attempting to escape from the village the following day. In both cases, the 
Court found that Russia had breached its substantive and procedural obligations 
under Article 2. 32 

To all intents and purposes, regardless of Russia's denial this type of military 
activity resembled a war. As such, it was a huge challenge for the Court to try to 
reconcile the right of Russia to defend itself against insurgents with the right to life. It 
might have been expected therefore that Strasbourg would be restrained in tts 
judgment in taking into consideration that the case of Isayeva I involved a set of novel 
and extreme circumstances, as yet untested by the European Court. Instead, however, 
the Court tackled the case with self-assured zeal and confidently asserted their 
authority to scrutinise the planning and control of the military operation in Grozny. 

The Court took time to set out the obligations under Article 2 and in particular 
highlighted the fact that in 'light of the importance of the protection afforded by 
Article 2, the Court must subject deprivations of life to the n1ost careful scrutiny, 
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taking into consideration not only the actions of State agents but also all the 
surrounding circumstances',33 thereby reaffirming the Court's authority to undertake 
detailed scrutiny of the planning and conduct of an operation that led to the death of 
a person. It was to this issue that the Court then turned. 

It acknowledged th at it was undisputed that the applicants were subject to aerial 
missile attack and that this was as a result of the operation of the Russian Government. 
Russia, however, asserted that the use of force was justified under Article 2(2) and that 
the harm was not an intended consequence. 34The Court adopted a similar methodology
to that adopted in the earlier case of Ergi: it tackled the issue of the lack ofinformation 
provided by the respondent State. It will be recalled that in the case of Ergi the Court 
d etermined that it could infer liability based on the lack of evidence to the contrary, 
which Turkey had failed to provide. Similarly, in the case at hand the Court saw no 
reason to deviate from this approach, which provides a very effective method of 
assessing the legitimacy of an operation by appearing to place the onus on the State to 
provide sufficient evidence to rebut any inference of human rights breaches. 1his 
implies that in the matter of balancing the right to life and the right of a State to carry 
out military operations, the right to life may take precedence. 

Nonetheless, the Court was clearly aware not only of the very difficult situation 
with which it was being faced, that of having to assess whether a State utilised 
disproportionate force when trying to counteract terrorist activities, but also that 'the 
situation that existed in Chechnya at the relevant time called for exceptional 1neasures 
on behalf of the State in order to regain control .. .'.35 This acknowledgement in itself 
would perhaps have been sufficient to recognise a State's autono1ny and acknowledge 
the voluntary nature of the European Convention on Human Rights but then 
surpr isingly the Court outlined the types of measure this might cover. It considered 
that these 'could presumably include employment of military aviation equipped with 
heavy combat weapons'36 and it was also prepared to accept 'that if the planes were 
attacked by illegal armed groups, that could have justified use oflethal force'.37 At first 
sight, this appears to be allowing a High Contracting Party a wide margin of 
appreciation38 with respect to the right to life and stands in sharp contrast to the 
stringent approach taken to date by the European Court to military cases. However, 
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ECt.HR, haycva I, supru note 30, p. 170. 
Ibid., p. 174. 
Ibid., p. 178. 

36 Ibid. 

37 Ibid. 

3S 'I he nrnrgin of appreciation is the variable discretion awarded t.o High Contracting Parties by the 
European Court of Hu1nan Rights when examining whether a State has violated its obligation8 
under the Eur(Jpcan Convention on Human Rights, usually in relation to rights un<lcr Articles 8-11, 
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For further information, refer to A. Mowbray, Cases and Materials on the European Convention on 
Hu1nan !Ugh ts 449-460 (London: Butterworths, 2001). 
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the Court then proceeded to provide an assessment of the evidence submitted by the 
Russian Governn1ent in order to support its submissions that its us e of force was 
proportionate in the circumstances. This scrutiny allayed any doubt that Strasbourg 
might be awarding a State a wide margin of appreciation in such circumstances; its 
attack on Russia was stinging. 

The Court noted that the Government had failed to produce any evidence that 
legitimised the attack or that supported its submissions. There were testin1onies 
submitted by the two pilots involved in the aerial bombardment and the air traffic 
controller, but these testimonies were taken over a year after the attack, thus rninin1ising 
their accuracy, and the testin1onies were incomplete, brief and inconsistent with other 
witness statements. The Government also failed to submit documentation outlining 
the pilots' mission. their debriefing and discrepancies in docu1nented evidence. 39 In 
its conclusion, the Court confirmed that even if the 1nilitary were pursuing a legitimate 
aim in launching unguided air-to-ground missiles, the actual planning and control of 
the operation itself was not undertaken in such a way as to have taken the lives of the 
civilian population into consideration.40 This is an interesting conclusion. On the one 
hand, the Court is acknowledging the supremacy of a State in deploying massive 
weaponry in  anti-terrorist operations in non-war situations, but on the other, the 
Court actually undermines the supremacy of the State by imposing its own authority 
in scrutinising such operations with such vi gour and offering such critical con1111entary 
on a State's actions. The right to life and military operations may be balanced, but the 
relationship is strained. 

This awkward balance was also evident in the case of Isayeva II. The Court 
concurred that the presence of a large body of armed fighters in Kat yr-Yurt and their 
active resistance to State authorities could have justified the use of lethal force, but 
equally that there must be a balance between the aim pursued and the means employed 
to achieve that aim_ Thus the Court was able to scrutinise vigorously the planning and 
execution of the operation, regardless of whether such military force was justifiable.41 
The Court did not deviate in its rigour and detennined that the use of this degree of 
military force 'in a populated area, outside wartime and without prior evacuation of 
the civilians, is impossible to reconcile with the degree of caution expected from a 
law-enforcen1ent body in a democratic society'. 42 

However, the Court was not yet finished and continued in its explicit criticism of 
Russia:43 
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The massive use ofindiscriminalc weapons slands in flagrant contrast with this aim and 
cannot be-considered compatible wilh the slandard of care prerequisite to an operation of 
this kind involving lhc use of lethal force by Slate agents. 

What the Court 1nade clear is that Russia focused on the incorrect aim where the 
'primary aim of lhe operation should be to protect lives frotn unlawful violence'.44

Instead, Russia's primary ain1 appeared to have been to annihilate the insurgents. 
Russia may have been pursuing a legitimate aim, but it did not utilise the requisite 
care required in order to achieve that aim and Strasbourg was bold in its review and 
its criticism. 

It is possible that the Court felt it was necessary to be so critical because the number 
of cases being brought before it as a result of human atrocities perhaps called for 
authoritative condemnation of activities that had been allowed to continue unchecked 
for many years. So the Court, although 'sensitive to the subsidiary nature of its role'45 

and aware that it rnust be cautious in taking the role of first instance tribunal when a 
complaint has been made under Article 2, is duty bound to apply a 'particularly 
thorough scrutiny'.46 The Court therefore appeared to follow the critical approach
that it originally took in McCann and ensured that the right to life was a paramount 
consideration, even in the face of existing State sovereignty. 

The ca ses of Isayeva I and II reflect Strasbourg's assertion of the paramountcy of 
the right to life, even in the face of terrorist activity. Perhaps this staunch approach is, 
however, a result of the extreme nature of the cases theLnselves, thus echoing the 
approach taken by the Court in the case of McCann: extreme cases call for extreme 
measures. The question could therefore be asked: has the Court's uncompromising 
manner been tempered in its hearing of subsequent cases? This paper therefore now 
takes a chronological journey to assess whether Strasbourg has refined its balancing 
act between sovereign rights and the right to life or whether those bedfellows still 
remain in an uneasy truce, and considers four Russian cas es since those of Isayeva I 

and II. 
The judgment of Khatsiyeva and Others v Russia47 was released in July 2008. The 

Russian Government did not dispute that it was responsible for the deaths of the 
applicants' relatives although the facts surrounding the deaths were disputed. It was 
alleged by the applicants that the victims, and others, were cutting grass near Arshty 
in Chechnya. Two military helicopters appeared, circled low over the field in which 
the workers were cutting grass and fired a burst from a machine gun1 terrifying the 
group of men. The men ran lo their car, discarding their scythes and drove in the 
direction of Arshty. The helicopters hovered above the car and the men left the vehicle 
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