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MR ETERE . 2R 20 FRSBRAAKAE, S2F TR
RE#EE, ARARBHSLFHRERRREE TREEM. B
£, M TREERNBBLEMAIE, RENBUCLETRE
FAE,Q BRI ERZER, ERBB I EOSARTE
AESL B—HHE, B 1992 ERNFEEHES, THEFE
REBSIASHNEAR, SREFHAKREBRA, EFEHREH
n, HERANVERERR, BEAESBHEEERET K,
ERESHEEM “BRRE" BORUEBFHRRATE “M
BiRD” WERT, BCERRE BB G EERHFLRS KR,
“BREEB M “ERIMLT EERERSKEER. BEROERE
FEREBWLE S FIEE H B A A E R
AAOHELERME, FAZE—RIWER, BEER
ZFerE5REHAR (OECD) KEAE. REAMRAE, HH
WL IR R B SEBRTER AR E R T RIAEREX T HAH
F4FE, JFH, MEREWMS, FAZAERRHEL, ERFE—
NETEAEEHRSDENREIER, REE—RAFET
GAFHAKNEEER. XA “F—7 WUEHREZHRIR

O —HABHMEHER, MER. EUHXFEENRF B WA HITEREAT
FELEARKERREAE, 3H, 1993 FEERHMA, 1994 F1 A1 HREER
CEEBLEITRHD . (ELBEITHEA) .. (HRBGITRAD, EHEE 18 F£25,
BEFRUEIT, BF “H17" Z%,

@ ZHUN, RERAHEXLWBBLE. PRBFIX “FAREE
HuABa" WE (BUREREEE) 535 &%, ERBRAEM—KERBREEE
X @B, E—AREEMN BB MRKFNE 6K “ABAFRY
WHKEHEME, XLELHHM",

@ ERERILABSRUHFADNERRF, MHEARREBFOBERY, B
R “HBRE" RELIERMERG, EHITBERFEAENXTEBSS
HTkERHE . EENEMAELRY, REERFEEEX LK “BBRMA" NER
Flgko
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EIREXEFSEH— RO, BARE SR EERH
TEHRAZRA ., MRAZFREEFENAEFRR. A, RNT
FRFTT Z AL S RIE SR, AEMME,

EFZE, BERMRBHAEEANHSE. BBR “Bik
FER” RBHEEMMSTHIIIN—PERLS, RRXEZHMN
FREFE. AT FHERLS RNEERENTE. 1FHh
—MERER, MRABAKBERONE, Hi “BllER”
BHEMEHELH, BOEMBRAOBH, EEELERAFN. B
FHRARZ M A “MBRB" XH 2 LT HBLARE
13, BIFEINRBARBREHINEABTANERNRE LHN
BB, MBASBIFIRZE, B “JFIE", HERERE
7. Hit, HOZZELBRTRATENRBRILE, K
BB FAELBERRR T FELR,

felizf, AURE, EEHE, MEXTBOVRARFTE 2R
BB LS AREER, WRLOVRITRMRFHTES. N TITRK
(R, 430K & SETT8 R B A v 5T LA X AT BB R B R R AR
RE, BARGHRIEH =R BB BRI BT EMARY
&, SEREN—RANKLE SRS, &F, EEHE
BRI RBIRGIEERM b, TR BB R
1B B SIS BB R A W R 5 — RSB B LU F A R 2 AR
o e, EERES BAFXGRHRN, SERENEZR, 5
MTEEFTEZUERRMER (MKX) HWEk, REEERE
REBBIENEN. BARRNEE, RHEXRSBX (8%F
—ERMERER) WRBBILE (RRM) BB TR R 8

B
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—. #H 5 RBH

L. BilEE R 5 A RAH

RABEE N EENFEN—BRE R BBOEE RN,
R 16 i SRR E 2 BU AT ; ARBA LRI R EE
ME, EAERVRB N ABARES, AROEEABK XL
%o B —FN, EBHLRBHI B RSB RREE AR A2 RAL
BL, MBALIFERTIRKBERNIAEAB

Bl U R—HEEH AR, B, BREx—E,
ARABIELIEZ BV AT RER . AR R RS
AR IAEMIEERF TS . BB FENETRER (K
RE), FEFFHEREGPIEEN (FER) FHRIABFK
ik, BB T TR EEZNEBRACRRER LT BRI
FHRBHX—BUR, B EMEEFA KRN BSEE R T IX
Bk @

Bk ENAMARERE: (1) BifEE, X—BMKT
fE. #1E, BRARENE, FEREAAFTIERFE, A
AEREEL; (2) BIREREE, ME-BFMHER &, A

[%] L Wy e JR A R X

© ZREE (1215 FKREHE) (Magna Canta 1215) 512 K. H 15 &; EE
1689 S AUFIIER) (Bill of Rights) ,

@ #im, PE (k) F56 FME: “PEARSNELRERBEEABIH
Xr." MRUAFHER, B—KXMUPIGLE T ARMABINLSF; EERAMM
B, TUEARX-MEFL EHRTTARKBERERABROMA, X—WETLL
WA RE K REVEE, B0, RE (K GEs (BRRERERE) B3 %
BE: “BUBEIFIE., AEMRES. %8l B8, 8, KREROAENT; &
RENEFEACH, KEESRHENITEEEANMENIT. EANX, &4
TAABERER. TEEAMNAE, HAEHBEIFE. FEMUREB. &8,
BE. ABAMGRBIMIAS ., TEESMERMKIRE" .
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Bl EBXTR. BEBR, ABIFT . ABIMMR., NBiH
R~ B&RB., FUMFTEELAGEENE; ) BFEE,
BRNAERL EARFIRBL ERER AR IR s TR 7 RAT B S AUFI FIE
ELSE

BB, FBEERNE X, B, BB
MABKEREE, ARNEFAA (ARSFH) TLLEDKE
ZHEH K S TR R E WA MBS . XERHAHRANIAT
£, KKk, AEERARRE, HBARLLES 2R AEER
BEHHERE, 23 g% BREERSABLSHER, B
FEBRFVRNARBRARITHAZ Y, AHE, B TR
FoE R BERMBIBE R, FFUEE “KIE” BINAXABAM
RIBABL N 5o FRK, BMESLENLRERIRAZE, BT
EAEE A ok “HEERRT, BN “BEAYREE" B
AR R T E R XA BRI BEETT M B INBL L 55 o

R, ABANTHIRET "6, WEENE1TNHNE
BEABUBCEE, ROV T RBRXR. REETERRM B
MHER e XAEBEBBEE RN, Wah T EHE—MERBEMR
HHIEBE .

2. #EBL. BB SBHCER

“MBEE" ERERESZEANE, EXEEERER
BATITH . “@BL" RAEHABLIF BRI & T Bk E
AHBOHOIAB K B, i, BEREA . ESIHE
1o T 2 5 A B R 4 7 ek T DBk 2 L B BT 18 A TG D SR A B 3K 5
“fB” RAABNFA BET WOBERE, BEARS. &
PILHRRBIR 1T . “WBL” MR —F “ERZE”,
BETIR AR S AR BB KB T T 5L AR E BN L5,
HBERRABIFANTREAER, thin, FENHIZREK
Lot ABRE GRS R TT 3231 0 53 — Rtk R B BUCBCR A
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R B9 S AT R B AR S %, "Rl B—1MRE
FREKBEE . FENEKAETRB T ALK “Msl” M
‘B OB “BET M O“ZRT MOBERESEREBELHFE,
MAETHEERE N LXHE X FINFF, —HH, BEK “AF”
® AE” RUERAFRKERARNS R “WBL” HEREHE
At B, AN HAE AR R AL 0 BE R R BRX R Bl
gt “BE" 5 “FR” FTARRIIX R AEN X E
FIMERNEREIE. B—FE, BEK R RURRBK
PERERRA SR, TTFRABALE “@H8" = “RWH"
B EOERSRAEF TR, BOAPIE REVLRA R R A
TR B BRIR R P A2 T R BB 20 WL SR HEMTAT A SR E
R, X, LERTHBTERN—F “EERE", BRE
Ko TN “faB” 1 “&B” WERBRE, —FBEHEH,
BEFLEIBTHABA “h@” TN S RBEORB XS
“AFET 5 HE MEREPBAS R T MR KR, B
BE CAF, FEREREMARBAMARB SN EHER, &
R A BRI AL IS B EAR; RERETREEANRT S5
ZIE A . Hit, EEYEBRRESEMREL,
IABEEERERA MR, HERNEREZR “AB” 5
“WBL” AT AAEROERESX A MARBEFETARHER
kAL, MEMERERER, FMRITHIAZRTHE, bk
TR HRBERPB N T . EBBEERNZE, HEEHEE
BN BB X5 FHE XA ST A HITITEALTI6S, “HR” R
M ZSRBLEEA DI P& #EAT K BIXERE, XA AT A AT
AREZFREREABIAKLE. 9%, EHEREER, BE
MEFIA BRI, BRIAEEAE T WA F RS TABA
HTHRA M ARBELLHFRUEESETH, H—HRHE, XF
FERENBRBIHNEET N, REAEREFTEERNITH.



fBLZE: RS 343

RETENEGZ, Al feREAREMNERT.
EHEZELNBRBEREBFHRIFRRARLE (Com-
missioner of Inland Revenue v Challenge Corporation Ltd)® —& -+,
FEEFEPE (Privy Council)® KEEHRYE (Lord Templeman)
FRT “¥Bi (Evasion)”. “HKVE#kBi (Fraudulent Evasion)”
M “JEEEAB (Innocent Evasion)” XHHIHEIE. RNE 2 KIE
Bl “SBAEEBSIXEABRENTE SHENB LS
ARUBFELZAE, EBREBBATFBIUBLFTHERZE. K
VEBI T RE S BN ERE U AB NS W EHLE . ORELT
XA, XERIM HEMB S5RER ‘A8 #SEdER
L, T OIEERESB” BETREM “WB BE
FHEZHLERA ERFERARE ST LRAFEFRAN
PR RER “WBL”, EHAHEAK “%BL (Tax Evasion)”
ETRESAEERIMNFMHEL.C RELKZEESHNER L
FEA—BZAL, 0 (hlk) 55201 M2 “HBIA------ kit
BABIK--", FRAKE “POBRMABIT MBS, T (B
EWCE ) %63 KERAME “M@Bl”. REZERNXRM,
REEATLMRIMNARFMINE, HEFABKLEE . &
MEREEAXEREENZAITGABR P E T UESD], Tax

@ See CIR v Challenge Corp Ltd, [1986] 2 NZLR 513 (PC) .

@ WERBRTREARY, REENSLEMARIS, IARSEEFERNR
RAH KDL, AHTEZKIE (2003 SFRFKBEIR) (Supreme Court Act 2003) &7 %
HEBRZAT, XEEERORYNFAFALRENERAT R,

® CIR v Challenge Corp Ltd, [1986] 2 NZLR 513 (PC), at 561.

@ ZRFFE (1994 FBUEHEL) (Tax Administration Act 1994) % 141E
143B 4%,
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Evasion N5 “MIRHL" SO BN, RESZ6
AR “MBiws”, LhREMENTERESTZEERM “HHB
(Tax Evasion)” , EZEEW, FREBERBEITH, BX—1 “i%
Bl BOBEE, EEHBEBERERAN @B W8 R
1E¥%, FEXXEREELETMURTEE X, X, B/FEE
PR@ T, B GREEZBNA—BLIR B EFEAPHIRE.

M2, 2R “#BL” W7 FE EWBE (House of Lords, 3L
B REENRRER) KREE®EZ (Nolan) EBFIKIF
BURE L (CIR v Willoughby) — 2, ¥ “#BBL (Tax Avoid-
ance)” ESH: “AWEHAMELSHWABRBEETRITH—FR
5 (BEEBREABLEH) TH .2 BREEREERY,
“BEEREFFESHNEEAEZRBRRE AR AR EREB R (KT
H)” @ MXEHEART UER, SBE—FERE LFAERE (F
H_EWEEREE EWAI) MR LEE BRI AL L
EEENBOABANBLFHIT R AREERNESHR,
BRRE—-MREEBKRIEEY “EENER" E MK
A .®

“PBL 5 BB, “BIKER FHMEZEBAAXER
W Bk, & BB 5 ‘BB 1 “BWER (Tax Plan-
ning)” ZRIFEEMRNABMAL, B “EB” BRBABA

O fim, RESHELT 1986 FEEN (PEARTMEMFELBUFLT
XSRS EAEBL M BT ILMWBL R B ), FRS RIS EBICHMIRER “A-
greement between the Government of New Zealand and the Government of the Peoples Repub-
lic of China for the Avoidance of Double Taxation and the Prevention of Fiscal Evasion with
respect to Taxes on Income” ,

® CIR v Willoughby, [1997] STC 995 (HL), at 1004.

® Lord Templeman, “Tax Avoidance and the Law” , Shipwight A (ed), Key Haven,
London, 1997, at 1.

@ 2R (EEREM) (Busgerliches Gesetzbuch) 35242 15,
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R, KERERARR SHRNB LS RGBT, B
BRI B IR R RS2 7 KR B RLBL 55 1Y
7R, BREHRRELS. REAXGEMBREEMAXES;
T “EEBL” A “BIBCERD” WRABAR ABLE R A
BAE Z 2 FR ARSI B T AT, ITTEBIFERMLA
BIXFHBH, ABANEBRABRSVRERELLEHN SHE
HAB XS WER, HAY RE MR 2 WA RE ST A
“HBL REBXATHR, BIEFVLRALGETITELLT], BECES
BFRESE, FEAREMNFREO W &8 1 “BkE
R FAREE, BEVRFELT, BRI RA
HEE, TAANATEREMEFE. “SB" 5 “8B" #it
RlZ4k, BBLSPIRA UREABAR LR FE UK BB E
REFRENB NS P TR, %8 5 “BH". “BK
R ZE, BRARESEERNRXR, REOCEHNETABRAR
BIaBLS PR AE TR BB E M SR M S B E MBS
MXMEZLEMNERE. RENBRIEARE, ST “ib
B “EBIIWBL B RSl FEEXRENNE, BFER
HHEER @B, e REXT “#8" Kl mabE
(21718

HXTF “HB” 5 BB ZEBNEHRHRR, BB
5 “BCER” ZEMFRNIEFEY. SBRBEERER

@ BRAEE (ME) £201 &, (BUERERE) $£63 %&; HEZ (1961
£EF%) (Crimes Act 1961) #5309 4%, (1994 “ERINE L) (Tax Administration Act
1994) % 143B %%,

@ XRTHBMSIBMBFIXEFEE, TUNGRRESREENARSH
BIFE, W CIR v Challenge Corp Ltd, [1986] 2 NZLR 513 (PC); X FEBBIMIIR
HBLFVXREFEE, TLNHEZE (2007 £5EBE) (Income Tax Act 2007) 55
BGl &% (2) FEBAIHIE.
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BBLIE AT EX AL RIS, AR ERX “#B EHEE
M, —SEFRBGLETS H IR XRE RS AR, XFH
B, ATRAA—RIIE BB RAXE LA T AR IR PR Bl
o “BE” M BUCEN" MEXRZLETABASREL
PR ECE TRk SRE AP XS HXHEE, TR LEBEKM
EEILXT B CEF L, NTEFL A REER B
%o MECEFHNEHEAMKEFES, GFAEECHIRE
T (B, BRERTEERHEES, FAERBOHER
FETHARE) . RAASANEFERTERX (HIRBA R /R
BEtk MEFE) | B3 A RS Rk A BT LA A B
ERMABIHG WA (AN, KRHEE., #BRE) . &
BURARERARE (A RRKANBEERLY, RELH
FREIFHTBHNARRRCEREEF LR S2LHHE)
A B BRSO B9 3 18] SE K BB A F R B K R E A+ (61
m, AEFR—KEERELXE, MEEHBRISANIRER
B H4E. B R “RHET, FEEBFIRR
TR CREMN RE CTUREHNT, FEE “AEHEKN" K
FOOPEERERZH . A SEMT. “WRHUEZKN”, BMEMR
M “BUMCERL”, BB TERE BT TR S K
WEWE R, AL “AEE”, BFYX “FREER” K,
AR BB, —MNAEKATE, —MAEREIEBBAT
B AL BRI AR AARKR B T Eem1A &,
A FRXBRA I EZERBRME (MUESFHIER
B “ME=m" L&), ABEET, LErEHmAF
T, BREZEAFNOERGF, TUENEZHAKNEESR
“EE RE WMERR. HH, EXSRET @B B, %8
MNTHE) “GEE", “WEZW" 25, B RFEHMNY
FEOERIRE, XEREETXHITE.
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X @B M “BRER” WEET, XT#E, 8
FEHRA LMK “ERAN"C EFEEHABANRBLLSE;
T BBCER, BEVXRIM “EW”, B, T LERE
UBAR AR, BEVRTEEKE “BREEFMRME (R
AEREBAEERITT N ) HR LBARIE BB REIEE RN
LHHNHEBEB T TROAREN “#BL” &, BLFIRATU
MERMSME “BEE&F LhEBTANBE T RABAKAB
MERKSIET HERE, ENREATANABNLSE .

Hit, FREN “BE” WABSHE, HHES “BK
FERI” R, BT BOBBL S B A R B FrE WX B B )
XA SOBEBE BRI 5T BT A B [ 8 B S B KRB

= RO AL AL A R AL

BORBLSL B PR FORBL AN, RIEFARES]: —MR R
BiFL ) Bl 238 SR B HL N ( General Anti — Avoidance Rule)
FOIFFR B S B L REBL AL ( Specific Anti — Avoidance Rule), 4F
SR BUBEBLALINR Ky T BRI — 2845 2 B BT M AR R P A
FEhp e KX MAEIWAN . #lan, X7 RX 4T ARBBCEHE
X ZEA A RIBLUF BB 2 1818 1 A R #R A B2 8] 438
S ETAREE A EE, BT UMENBAZEHRZ G M E
HERETHMERMER, BSIXERL “HHmE” BR
PBAZRINZ G M & T EZENBAN 5L 5 MR RBL
X5 XFE—% “HHMHEER" AN, BHERFIHREGEBHN,

@ “Reconstruction”, BIiEY “BREMBABE LHBBRITHNE, HXHE
Brinfa” REEHBA (WREEBBITAHNIE) FRHRBANABNSF. ZRHFHE
2 (2007 SFERABBLIE) S BG 1 &5 (2) Ko
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FRRECBRBLALN ML E 2, B8—TANAEFRE K,
HABARBBAT SRR AN E EAR, BiFILR
T A A B AR B 4P R BOBEBE AL ISR RE SOBEBAT O A AL
HRBANEFZEARANABR LS. XERFHRANE
B M HEE WHEAKRRRT—REBBAN P
PR EGEEBL RN B SRS B T RS X ARE, BWREHE AR
AR, MRABANITHARL2REER—HRANAENE
%, KRBUBEERREN, BASYIRARESI AR IR ALK 7%
HEEFLE NP AP 5o AR B A AL B X,
MBABRI) “@%” THAMNYRBHORABLF . FHRRE
BIANI B 7 5h— AR, Fe— TR SR BL AL ) SLIR AR
R —FERBBBTHIREHAZFARE, FUEREE
RTELRELTHTIRY, BNEHRANLIARRENER
—FRERANE S BB DL OB, BT DATRMEN R Bt BEad BB
TEahRBRA “RATRKE" B SBB R E A

A, —SEFKKEEL L ETA—BREBBAN, FiREh
FRSORBIRNMA R . —RRBBANL Y, ARARE LR
SEEALE I BLAIE RIREALR TR RAL , AT A B PIE Rl AL

@ 4R, FHRREBANKIIEMPEARUHFERENETRE. U
“HMHENR UK, FLAR—RTHNE? MTF-HEAMENBERE. £
HAbHE., CHEAEFEAT. BhFBARHERENTR, RKEREN.
FHEHXEN . FERRNERKBTHHNHE? THNEFEES, B4 AREY
THMHE? RARMEERFHENE? MREHEZNE, FRANHETELERR
HHEHE, NRFETHLBFRETEARBENOH#BITUSR, XNAHREN
Sttt RARERTXRNELKEZE, BESFRAINENNE, ZREN
REZRKNBEEZARTUBEZ N ESEHFILEN? NRABAERRETH L
AEGRENTRERYTHNENES, EXRAZTERANNEETRT SN
7 X—UIWLAED, BERRHREBBMN, K RFARNEEREYK, FiF
BB KRR ARAMT-RRERANTE.
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RALFRREBR SORBN N TCEE A @B T A R AE IR, — M
REBSAMNEEEL ZEX “BB” 78, Uk (8F) #
BT HKENE ‘AR, REBIIAE @B T
—f “RHE" BRER “BER”, FEHBSFILRAEEVIRKE
XE—B 4" “BR7 AEBBFEHRRENTHANIABL
XFo —MRBBANLERE, ERHIREIFERBKEB
TAREES, NTTRAT ZHRERYE, 7TLRATRX B
“EEBL”, FEBIR OIS TSR SEET AL N BT S B BB, LA
B HAAES ARG BT B BBLAT A BIE B HE RN ETE.
(1) HTFETRE, BENXMEREHERT THRANEHRE
B (2) BX “#BL” FEFEXE, “EHT KRR ERXE
RERIETRRER;C UKk (3) HTRFMAHRNAHE
AR “BifEE” FEMKRM. Hit, FEERFER—

O ‘X “BBL” R—ARSUEBLALN L E XS 8B TR A, B R XERE
FILAXHEBIE: 5K “#BL" EXH “BRHEHETANBLFHEMFITH",
XM XBEHHTEERER R FR KT, —HH, XNTESIERR. FEH
BREFLHABLIE TR, BELRE FRENS XS, WRRE/ERSB,
MATEARBIWEMARD TR AMAL WO EEERBTRE, HEXHGEAEN
TERAEASEHWFEENIBERRFERERMMER. MB—FE, XHEN
—MEXSENKRE, BANMRLESEAN RERATARARBRS R BRTZETF
BER I ARBHABL S HE, BRERE - MATHRENABAT LR AE
AT REHABRTERBO R B NPT AREIERB . XXM TS WRBRABERL
¥, BAMREAMAERRIFUMBRAZAFERANZANERTRTUE
Bt B XS HETIRANE, SEIBIT “RETHRARAN" ABXFT
BHEBL ., XHMENTEFET “HE (f1) SREELNSEMER (4) i
TEBL” MIBIAFENZESR, See Michelle Littlewood, “The Privy Council and the Aus-
tralasian Anti — Avoidance Rules”, [2007] 2 BTR, p. 175.
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BSCRBLALNI KSR, PR, 2E.Q ER, EMHELH
BHEEZRAS (Tax Law Review Committee) FEXH 1997 F£—/-H)
PR, AE—T—RREBLATERA RSEERN, &k
HER: “MRESEETLIE—-ABANBER—MTHIFE
B R ANT, ARSI T RTINS A AEBL Y
MERABCHER. MASEEETESREZXHNERLZH
(prescience) , X FBENTBE EXFRBEF XM —BRERLE
#3,"@

F0E 2 PR ROEBL AN SRR ER, —E, RA
BEFAT RS AR OB BLALN B S8, (ERBZHEBIT h1E 2
B4 ER ROBBR MR MMNXT; B—FE, BRI
BEABRERNES, BERE—REGBBANKTE.

= FEZWRARBEHAN

FELHEEBMEHER (Income Tax, FEHZHXT L
HRMAFTEB AL FTER) MRYWE5RSEB (Goods and
Services Tax, K5 EMMEBIAAX N, EHFTEBLGES
HTEEETE). BN TXFE N FEEBMNLIER (2007 4
FriB8is:) (Income Tax Act 2007) #F1 {1985 FEHK Y 5R & F
) (Goods and Services Tax Act 1985) , XFEF AU T —
SAREE ORI, HER R (2007 ERTEBIE) FEREST K

Q@ See Michael Littlewood, “The Privy Council and Anti — Avoidance Rules”,
[2007] 2 BTR, p. 175; Zo& Prebble and John Prebble, “Comparing the General Anti — A-
voidance Rule of Income Tax Law with the Civil Law Doctrine of Abuse of Law”, [2008]
Bulletin for International Taxation, (Apr. ), p. 151.

@ HFHXLBEFEFHAEZRS 1997 F£R4E (Tax Law Review Committee Report,
1997), 37 |\,
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BRRREBBANKES, BEBAWEBRGHAERRZL, B
RTRE, 2308 AR FEPETHREBB L EERHLER
XHERHAN, 1ERBHE,

L HABPTRAN . BFreBiki S “BA” BB
T, EHEUEESHERARA. “B/A" WBEELE
B, HEAR, s, =R/MIBEIRDBRRTREA? 25F
AANEERTRYUA? MIXIFEIFREN ‘48" B
BRBA? HOZHEBEEX T BAEFANNE, —FE
RATEES| & FhRBRFTR, MRFETRMNFE. RETHA
THKFR, RETELKFRESE H—HEME “HEA”
BT AT i flin, (2007 FHEHIE) ME, mR—
ERBR T % C A (EHAFIE T £FHEMHEFRIEA
RAE) FIZ—, REFE “WAK—BHE (Ordinary Con-
cepts)”, AT “WA” QXA “WA—BAEE" AN, RE
— PR R — R SR B LA E AP BR BOBEBL Ak BT 2R
SHEXHE— R, —HBENBTESEN ENFEE—HE
FFWEIEFHBEE, FEEREN T XHFAEIAFENR
EREITH. REBR, XERBARFE LHFEBLE T
R —FA, ERBERERL “BARN—BE XL B&RHK,
AREAT I ANMRETHOBBANBA, R LB TR
Blo MRBAXFER “HAPBRAN", ERFHFIRGEREE
BRAF.

2. 1% M2k (Fringe Benefit) EBIAM . FriB%HMER
BEFEIMNIRZN, HRAZEMEHENIERSERN, s,
RARRERERARINER. B0 TRBETILGEZLKMH

O ZREFFE= (2007 FPEBIL) 5 CAl &,
® ZRGIFBLEHK, GvCIR, [1961] NZLR 994 (SC) .
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. fATRMEARERES, BESERD, XERERR
E&R “BA” HIEEFLEVENLFMAG? MREE
FGEBISLH:, A BMRBESTE—RIINEE, §k, B~
EBRAL, BEBWATFEMN., HK, &RBOL%H R
EMEZENBXF B . TR FREH. BEREMN
BREU&EARERE., A6, RAESANTEHH LA 5
B, ARGMAIWAFHRE L Ax. BX, ALFRAERTE
B, AR TREMSH—FHE, MM MAER, FEELTH
MEBRERRA, ARAEXEN—VIRA, SFERK. TH, %
BRI ZIMMmES, V148 H 314 2000 5T, B BFEHR4%E
B, S8 RYaE, AARFERTREHSMT, T
2, AT —HWILTEEAENE, EAHESURKSTFXZ AT
RK#2000 T, AFAHTF “AF WER, EBHEATIRHA
FBT 1.2 5w, AXMHELT, KERERITTAFBBLE,
A T NBLETS & 10000 JT ~ 3500 JT = 6500 JT, R4~ A BT
884745 J6; T B 9N B ET 18 & 12000 ST - 3500 ST = 8500 JT,
MRS ANFT8BIH 1145 T8, XH, BRMALRKEHRET
R EAF 2R R (10000 STTHE I E 2000 STTHE K%
%A2R), {H B AL A EE & 400 STMAFEB. BEdh%F
WHRME, AR A B BT 400 THRBI NS, MXTAHFHF
BHEEMAR, RHAAREREFIFSER T ABLRTMERE .
XRRAMFATE “BNEFREB” RN T, FHEZ
FraBiilE, REEDGHEEREANEETHUN LA 5B
(Fringe Benefit Tax) B X%, HRTHBIER 49.5% .0

3. REPGELEMEMN (Continuity of Ownership Rule) LR
R FFAE BN (Common Ownership Rule) , #—AMiF, Bk

O ZRFEZ (2007 FEFHEBED (Income Tax Act 2007) 55 CX #4r.
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B ARERNABERIMERTZHN, RRALFEEC LKA
1000 7 UHIBF], BB AR FEBBIRE 0%, RARALER
REHHIKA 300 ANHFTES. MR, MITKRBIAE
BESH# T 1000 It A AR, MEARARAMERTFEERAK
1 i7t. TR, MRAFBEBEHY, BB AR TS ARAT
FIBAS 10 75T, WIWE 100% IR, PR A ELES RS I
MEZHR—. BBLEN A ARWHRRPLEBEFRHFINNE,
EAEZER—-BRREBANLENELT, GIHHEREIEA
FEFRFIEAE, AT “BE" TARHMLE 300 JTAF
FiaBlo FEEMEANIAISE R BTA AL SR S XX Fgt B % 3 )
YRR BORBIIEIE . BTV FTABIEAE, B ARIEMA A AR
BRETE, LARNEEWNEMSE: BE, A XFRREABRE
HMZERRRAEZED 9% HH B FEB R (FELEAN) ;
HR, AMAFRZELH 66% F B A BALh A R ) — B BR
A GLRFAHIN) OXEMEN BN, BRBIE—ARN
BREA b R B8 R — R AR 1H A AL A R 8 F
He BT XRERRROEBIAE, B A7 #@ BRI SR XEA
To

4. ZEH S0 E A 7 H A ( Controlled Foreign Company
Rule, CFC Rule) , HEXH—T, ERAYNIFIER, #
T18L%E 3000 A TETYIEM T —K A FRATE, B A ARME
HBAR, ERBRGEREAHE (BBREFRMERA “BiFX
#”7) B¥ 2800 AnEM T —K BARAF, £ LE—TBKEF
B, BARRETHIET AR 100 TRBLERE (FEEFHEIT
BAT) o IR B AR BTEFIE LI 5 R4 BLA R AERYIM
ART, 4 AAFRERX 100 7T EERENHTEBL

© SR (2007 FHBBLE) 5 ICL, 1C2, 1C3, IC5, IAS %,



354 ZIEEE BT 8

BN A AFRE B AFAKKERERE, L, ARXFRTLIERB
RNARENL, X, MRBEFEERENGBBIAN, EAR
FE—BSOEBANKERT, 3,100 TR AREETE
BB, CFC AL BLR Jy B XA @ BLAT N B it. HELRR
HE, WR—IMEARXLFLHFERER (BBRERAER
MENER) &6, BSNEQRNFTRERITENERE AT
B, EEEHHHES, MALKIELARETSLUARIENA
& R HE BB LR EBAER B RS E AR, FHE=
FrEBERE, MRS AMRUTHHFEZER (BEAF) &
HPFFR—SIEAFARL T 50% AREIBAR, REFKH—
BR (BRFEAR) WARIEARAADLT 40% 8 “HREML”
(WA BRFENNER) , BIEAARRZERMSIELAF,Q &
FACFCHN, HEFFEHaIF T 2EREANENML, HEIT
BHERENITE, E5E2HEREB.2 b TE#AABAR
S2E R S A2 ) B FA BT TG = FE R A4 SORE I A S AR 8
NG (BIRL LR S ASE 1 A), MBS CFC AN A3
A, BEEAETRASHITEXRRAGHIHEN—A,© XR
BB AR BT F DT @EBL R T AR —o Flf, HTA
T4 EE RIS =L BT A AR (BB EFFRR T
BAMUEMsEI) , A ESHRA® BEBRA (I

@ Z2RHFFEL 2007 FFLFEBE) BEX1 &K,

@ ZRFHEE (2007 F£RERE) % EX 20B £ ZE5H EX 20E %4,

® ZRHFHEE (2007 F£FTEBIL) 5B YB1 KEX YB 16 &,

@ “E3hA (Active Income)” R5 “HEBNIUA (Passive Income)” #3XTAIH#E
o “BIRA" BREBERALEBRRENBRTUBBHBRA, AR, af., #
&, FFPERARS. T “EHRA" NERRERRAREXABEARRNELE
EHBAMBA, mFHIT. NEERRASMRERFES. SAHEL (2007
EFFBBLTE) 45 EX 20B, EX21B &,
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95%) HKIZEHISIEAT (CFC) MBALS#4.0 BAF
E. B, XEMEESERASHEZIEMR CFC HM,

5. ShEEEHESHN (Foreign Investment Funds Rule, FIF
Rule) , CFC#MFIAZE, #BLERATIRIT T MAEKEBI TS,
A—BAEERABAEEIMN L — MBI RREREHH—
. HEHEE, AXBRHBRARLERIT., 1%, D@
HEM CFC HNMER AN AEEREBFEAN (1020 A) &=
WML — BT ES, HERREAEM—AN (RHEXREN)
BAEEATREHIKFZE (IN10%LE), ZESTUEDTY
T HITHE USRI (Portfolio Investment) , 13K it
ERHFEFRRBEIRA. BREARFEEEM CFC Z4,
BT LA A — TP BT WA T LA BB CFC AL A& A, AT K 2
BB H 8, FIF B0 B0 4 X3 3 F 57 B 4@ BLAT A TR .
B0, FHEL AR ENE FIF MR ABRKBEEHTE A
THE B R FIF I MFTGIHAHMNAB, TAKBEK FIF RELRRLE
KB DA TREAND

ER ARG GBRBLAN A LA, B8 KBRS
FEERALRBAT AT ERAN, st X e Hisci
35 HIFELEE Y (Transferring Pricing) AN, SrBURKH 22 AL
(At Am’ s Length Rule) %% ©®

W, FWEZ— KBNS EER

— R SRR AL AS B X 45 E BB BLE TS . RERE BB BT HIIE

© ZRHEZ (2007 FEEBE) B EX21B KEH EX21E &,
@ BRHE=Z (2007 FHEBLEL) % EX 53 KEF EX 56 &,
® ZRHT= (2007 FFEBLE) 58 GB 2 4. %5 GC 7 £ ZEH GCI0 %,

W W W
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MR AIT KR TR LA BENE, MHMm
HX (X) WBEA—ERAHRREIAEMUBXNRE, L,
X TR BBEANTS, RMEER GUK) N—REEH
MMM SE IR 2R E RAEEEME, H7E 2 —RGERBL AN
MKZEHE—AEFE, HAMKE, RESHREL.

B 1878 4Eii8, FPGLMA T SOBB — AN # B3OS O
(1878 4E - #Bi?k) (Land Tax Act 1878) %5 62 &ME, HT
“PU (defeating)” B “#iE (evading)” +BLZ HETITAL
A BAE 1 3 25 AT AR . MR A EHANZERA AR
5.9 HfE, 1879 E L iEfh k) (Property Assessment Act 1879)
529 4. 1885 EYLIFMEIEY 35 RXHE, EMEREM
HBHMREEK “W R (touching)” #k Z BB ST #-& Al
Y. WIETTANZRIBRE AR S, (1891 F LB BLE
£ (Land and Income Tax Assessment Act 1891) %5 40 &LEH
T (1878 F L ubBivE) 5 62 FHE,

ER—-RIISERRD T “EHAAZREEARA", B
X BB ESBOR, REFGR LB BB R
RNEFA LM ERAAN FTUIXERBBAR, ETHIE “3
¥ (Landlord)” EiFAF. WA EHENB S HRAERM

@® £ Mangin v CIR 70 ATC 6001, at 6003 ~ 6004; [1971] NZLR 591, at 594 —
595.

@ Z£RK (1878 £1-#Bik) ( Land Tax Act 1878) %562 4. “Every covenant or
agreement heretofore made or hereafter to be made between landlord and tenant, mortgagor
and mortgagee, or between any other persons, altering or attempting to alter the nature of the
estate in any land so liable to duty for the purpose of defeating or in any other manner evading
the payment of land — tax imposed by this Act, or which shall be in any manner contrary to the
true intent of this Act, or calculated to prevent its operation in any respect, shall, so far as
regards any such covenant or agreement, be void and of no effect as between the parties there-
to. ”
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NETHEBNB L. (1900 L FFFSBIEE) (Land
and Income Tax Assessment Act 1900) 58 82 &V B 7 FUBBLA&EK
MIEREE, AEIE “EFAANZBBREARS", MRAE
Z%E ‘AR, hUHEH, FEeERAVEEROLER, A
REABRLHZIHZE", “"REEENAEEAGHEER
BA” XHEH “BEREBE" B 44X T3 (absolutely void)” :
“EE B R MBI A, SURBREMAZAB X
%, B (defeating) . ¥6# (evading) BB (avoiding) 7
TR A ARBIB S RFE, SAEETS R AR
177 .Q (1908 £+ T EBIZEE) (Land and Income Tax As-
sessment Act 1908) [EHANZNHAREE Ti%ELK 9

g, 7 1916 L FFri8Bies) 0 (1923 41 #iFfr
BBk o, BEXACMWE, BEEAEFOAFRAE, RE
T “AR. UMNEEHE . ‘BT, ERRT CSURBREM
ANZHBE L F, HMY (defeating) . HEE1 (evading) B [E &
(avoiding) Z¥EIRMFAEMAMBIM X FEHITE, SEEMTE
FEASASEEREAT” , FF0F “ARBSRIMZAEMBL” ¥y “ LA

© {1900 13 FEFFEBLE ER.) (Land and I Tax A t Act 1900)
% 82 %&: “Every contract, agreement, or arrangement made or entered into, in writing or
verbally, either before or after the commencement of this Act, shall be absolutely void in so
far as, directly or indirectly, it has or purports to have the purpose or effect of in any way di-
rectly or indirectly altering the incidence of any tax, or relieving any person from liability to
pay any tax or make any return, or defeating, evading, or avoiding any duty or liability im-
posed on any person by this Act, or preventing the operation of this Act in any respect. ”

@ R (1908 SELAF/BIBERE) 5 103 &.
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FRB8L" O

ARERBWE, 5L 1916 FIL5E 162 &1 1923 F15% 170
FAHX DL 1954 - #bFIPT#8BiYk) (Land and Income Tax
Act 1954) %5108 £FXIKE T H T (1900 4 + b Fl S Bi MK &
#) (Land and Income Tax Assessment Act 1900) %5 82 &b {# fH

LK) “BiE R (Relieving) EMANBFAB/BRZXE” WA
E.@

1965 4 Z R, FEF T Z R TRBHIFRRD, WEBRLHE
£.9 (1954 F£HHAMFEBIE) 5F 108 KEFABELRTBIMR

LR, —SEEEYRBBEREFEAT, WRHRE T RE

@ &N 1916 FE 1 #MTEBiEE) (Land and Income Tax Act 1916) 45 162 %%,
€1923 4E - HIFFT8 i) (Land and Income Tax Act 1923) #5170 5%, EB&RMESL
5E248F], BP:. “Every contract, agreement, or arrangement made or entered into, whether
before or after the coming into operation of this Act, shall be absolutely void in so far as, di-
rectly or indirectly, it has or purports to have the purpose or effect of in any way altering the
incidence of land - tax or income — tax, or relieving any person from his liability to pay such
tax. "

@ BN 1954 FE+-HFETEBik) (Land and Income Tax Act 1954) 45 108 %%:
“Every contract, agreement, or arrangement made or entered into, whether before or after the
commencement of this Act, shall be absolutely void in so far as, directly or indirectly, it has
or purports to have the purpose or effect of in any way altering the incidence of income tax, or
relieving any person from his liability to pay income tax. ”

® £ Mangin v CIR 70 ATC 6001, at 6009, (1971] NZLR 591, at 601 per Lord
Wilberforce, Marx v CIR; Carlson v CIR, [1970] NZLR 182 (CA) per North P, at 189.
1965 FEZRIMEERBIFARMEA: 1922 F£Z/RITIFEIELTR (Charles v Lysons,
[1922] NZLR 902) #1962 S8 FHM{FH R (CIR v Brown, (1962) 13 ATD 74;
[1962] NZLR 1091),
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RHIEC, FEHEFEUTILNHE:®

B, 5108 FoRAEE T B 4B 55 Mt R A Bz & Bt
ENXTRFTE BB RBMER,C LA REXTIEHANS
X& “EHEE (avoided)” THATENHEHERENEI. B
“RIE ITARELERE, ABRANAB LSz EHR
EMEFRBERAF —RYF, BEEEREEWRED T XAE
B, BMERR “RiIZMIANBE L S ——Hypothetical Liability” ( BJi
SHBABASITT “EE ZHEWE SR PSR S TR H
MEBRNBEEXBRZHNBELTHABNSES) IRENFHEMH
@

HK, %108 ZFRAREEFXHABRAEHBBEEREE S
POXARFTERR ( “struck down”) $RALHF|©

B=, F108 ZATE—C REIAERIMFINESE 108 &
BEATUESB RN “GF7. “B = “&H” XTH; mxd
FF—HE4al, BEET . HWEIRAERBI SRR E LB
84 (counteract) BBLIT H/E R MM EOH M 108 LK ALITH

@® £ Mangin v CIR 70 ATC 6001, at 6009, [1971] NZLR 591, at 601 per Lord
Wilberforce, CIR v Gerard, (1974) 1 NZTC 61, 151; [1974] 2 NZLR 279 (CA), &
James Coleman Tax Avoidance Law in New Zealand , CCH New Zealand Ltd, Auckland,
2009, at 14 -15.

® ZRAI5| James Coleman,

® ZWE75| Mangin v CIR 70 ATC 6001, at 6009, [1971] NZLR 591, at 602.

@ £ CIR v Challenge Corp Ltd, (1986) 8 NZTC 5001, at 5019; [1986] 2 NZLR
513 (CA), at 548.

® £, Mangin v CIR 70 ATC 6001, at 6009, [1971] NZLR 591, at 602.

® 2R Mangin v CIR 70 ATC 6001, at 6009, [1971] NZLR 591, at 602 Per Will-
berfore, at 597 per Lord Donovan; X I CIR v Gerard, (1974) 1 NZTC 61, 151, at 61,
155; [1974] 2 NZLR 279 (CA), at 284.
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R KKD

0, “EB” MBEERIEVAME (Statutory Tests) MM,
" (1900 L MAFTEBAAELL) 565 82 &M (1908 4 1 F0FT75
BIKERE) 58 103 KEH “WLM (defeating) , FH (eva-
ding) B[l (avoiding) ZSERIRINTAEMAMBIU L FRFTE”
fER “BBL TRAEERAE, TE 1954 F 55 108 &
B, XER T @ B, RERIERES, RAE “%E (a-
tering)” Fl “VEE (relieving)” MBI X FHRE O

SE, RS 108 £FHE T FHEMBE (Literal Interpreta-
tion), MHEFABE G FRE,® FEXNKIITAHESHEMRH
(Sensible Limits) ,©

XI55 108 KAFFEMFF R, BENERGFIRSPE I3
BRAWAEMEAITEEZERBER, NXERE—-EER

® £ Mangin v CIR 70 ATC 6001, at 6005, [1971] NZLR 591, at 597 per Lord
Donovan.

@ b, XEREERWKLEPRELBME, B {1916 £ MHFE
BizE) (Land and Income Tax Act 1916) #5162 &%, {1923 £+ #HMFEB LY (Land
and Income Tax Act 1923) % 170 %&.

® R Elmiger v CIR, (1966) 14 ATD 477, at 480 —481; [1967] NZLR 161 per
North P, at 177 — 178, Marx v CIR; Carlson v CIR, [1970] NZLR 182 (CA) per North P,
at 189.

@ £ CIR v Gerard, (1974) 1 NZTC61, 151, at61, 152; [1974] 2 NZLR 279
(CA), at 280 per McCarthy P, Gerard v CIR, 73 ATC 6021 per Wilson J, Marx v CIR;
Carlson v CIR, [1970] NZLR 182 (CA), at 213 per McCarthy J.

® 7E Marx v CIR; Carson v CIR, [1970] NZLR 182 (CA), at 213 - 214 , 218
per McCarthy J PAJg#E# Bt (Privy Council) 7E X} ¥ A F I 188 B 5244 Newton v FCT,
(1958) 11 ATD 442; [1958] AC 450 (PC) MyHjperxf 5% 108 &KAR LMK MEF
REWBERATT “AHEEMBRE (sensible limits)”,



LG BRSRER 361

5HBAZEAFHERQ ERBEMHFHHIERS, BIF]
IR H T —E48/NE 108 4B L E BRI 2

YERXT R e R HVER EI L, #E = EETE 1974 FE X
1954 - FFEBIE) 5 108 ZHEKREIT. BITHEREX
BERBHAT (1976 FEFTHEBLE) F99 £.0 BITHAERSE:®

(1) AT “3R (plan)”, “3EMF (understanding)”
“RERBRLL (EEBRREL) BEPIT XLiEE, NTK “&
HE (arrangement)” W SUIMEAY &

(2) 43T REMEBRSIATHABIEIRHE (tests) —F
ERA%A, EEBKZ HWRBRLIR “EH” ZBREK
R, REZLR “LH" ZEMIERRZ—; FH, HKEWR
BMRRE “/BIRA (incidental)” ,© X—HLEMERE T X
2 Bt JLANBERE SR B IR T P A AR, ©

(3) BIAT “AUTRMEBHR (merely incidental)” HHish—o
TRABANB LB RE B AL B AR IR BR
B, IREABINEN BB, X8, —BREBEBRANKEHZRT

® 2R CIRv Gerard, (1974) 1 NZTC 61, 151, at61, 152; [1974] 2 NZLR 279
(CA), at 280 per McCarthy P, for example, who makes this point and Marx v CIR; Carlson
v CIR, [1970] NZLR 182 (CA) per North P, at 193.

® 3R CIR v Challenge Corp Ltd, (1986) 8 NZTC 5001, at 5018; [1986] 2 NZLR
513 (CA), at 546 contains a helpful summary of these arguments, per Richardson J.

® ZEEZEWRBITER (1954 FLMETBBIL) 5 108 &K ( (1976 FHEH
¥®) 99 %) MBBETERABLEEL, SEHERFICRETH 41 U225
o

@ £ R James Coleman, Tax Avoidance Law in New Zealand , CCH New Zealand
Ltd, Auckland, 2009, at 16 -17.

® HRTXELNX LR,

® 2R CIR v Challenge Corp Ltd, (1986) 8 NZTC 5001 , at 5018; [1986] 2
NZLR 513 (CA) per Richard J, at 547.
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FEHX 25 B8 75 4R i R Bt %% & < (Newton v Commissioner of Taxa-
tion) O —FHFFEEH “B=45¥E (Predication Test)” @ ¥
R PR

(4) BIAT “AERE (FH) FH—J5 (whether or not a
party thereto) ” XHMAE, XEXN —RIISRBEIN, X
AagiEk, XEEFHRMESE 108 FIEN—BIEBZRK, R
BEATHEN “BH EX—FHABAN; WRABALRE
“THE (UERAM. Wi, itRI%) FHEX—F, BERSE
BB B MEER TSR, BARREEIAE B it
AL, SCEVIRAEZXFERN LK,

(5) BMFTHBSHKULANSEN T RNEZRBABNFR
BB ABARBHBFREHS @

(6) FEIZLBRXHFFIAT “#BL (Tax Avoidance)” HIE
Xo BREXFEIAT “¥Wib (reducing)”, “FEL (postponing)”
BB L FHFRR, HEFHIIAT “E#E (avoiding)” Bt X
KIS, XEAENTIA, RYNZIT—S8RBERGCOTH SR
R B a) A [B1 1 o

(7) BIAT “X%/FIE (lability)” BN, REXEHET
StRKFTE (Future Income) Z I FBUPM (prospective)

@ Newton v Commissioner of Taxation, [1958] AC 450.

@ HRTXERYXTIIRERNRTE,

® BN, 7 Wisheart v CIR —R 4, RN EHBES, ABALARZH
Ff—7, £ R Wisheart v CIR 71 ATC 6001, at 6, 007; [1972] NZLR 319, at 327.

@ JLBPFTIE “ Reconstruction” AL, WM EHAZL TXHEMRM, W
2004 4FF12007 ¢ (FF8Bik) 958 BG 1 &K% (2) &, BEXRATFSl.

® %A, Elmigre v CIR, (1966) 14 ATD 477, at 480 - 481; [1967] NZLR 161
(CA) per North, at 177 —178, Marx v CIR; Carlson v CIR, [1970] NZLR 182 (CA) per
North P, at 189.



26 BRSRER 363

B FHFRAEQ

1974 FHERBIT, E—EBE LA T —REEB &KX
RLIEREIE, WAEREH BB RARE T AN TUEEMRA
BIEENTES . BR, BXRX—RIBBAKN SR IEREH
FKAFLE. B (2004 FEEFEBLIE) 55 BG1 4% “HBL (Tax A-
voidance)” #BRE, “ (1) BBLZHHBIU EHMTSXBSFHKT
B (2) BT LUHEBR (counteract) MBIANLE HBBLEHE
MIRBHBRFIRE."® KRG, EHE OB 1 £, X “BEE
HE” (tax avoidance arrangement) . “XHE—PLHE, FEREH
FZHZLTHEMHASERMARKT, ZEHFEESEEEN
— (a) EAEBWENRERSR; 3 (b)) RERBIENR
HRREBRZ—, MEHAME B WBBRETY L EEE K
B RGHERETH, NEEBHNEWIRRARLUBR
B @ “ZHE (Armangement)” #§ “HHN. AR, HRI. HiEHE

@ Z2RBITEN (1954 FELMFTABIE) 58108 &% (1) X (F 1976
FEHBBE) H9EE (1) ).

@ ZRZEEFEBC1 &K, FXWTF:

“ Avoidance arrangement void

(1) A tax avoidance arrangement is void as against the Commissioner for income tax
purposes.

Reconstruction

(2) Under Part G (Avoidance and non — market transactions) , the Commissioner may
counteract a tax advantage that a person has obtained from or under a tax avoidance arrange-
ment. ”

® ZREZLES OB1 £FEX: “Tax avoidance means an arrangement, whether
entered into by the person affected by the arrangement or by another person, that directly or
indirectly—

(a) has tax avoidance as its purpose or effect; or

(b) has tax avoidance as 1 of its purposes or effects, whether or not any other purpose or
effect is refer able to ordinary business or family dealings, if the purpose or effect is not merely
incidental” .
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(understanding) , NERBREBIERE LIRH LM, GFEIEM
BMRAMEHENTELEANRE” O RN, KKEF OB “&
X" —%&w%, AFIENTRAE, “BBaE: (a) HESUAE
MBS AE; (b) HESEEMBAERE AR
BBIFRIE. BE M AR FTEB W BEEE BUH MR85
BB ERB; (c) HEDABEMESL (avoiding), EH
(postponing) . BE/D (reducing) XIF FriRBiByFTEEE X ARK
BB MRS ERE B FE .

2007 4, #FAaZESEL (2007 FHEBLEE) (Income Tax
Act 2007) B (2004 EFTEBIEL). (2007 EFFBBLE) WE
BG 1 &5 2004 FE5: /58 BG 1 &LLEEBEHEMAES; T “#
Bi2ZeHE (tax avoidance arrangement)” BJE DA KXT “EERL (tax
avoidance)” HIF| W HEMHEE, ARLHITH YA L
%02 (2007 FEpTRRIEL) REMMWARER, WREHE, B
FHEZAT BB —BRANM L, BEENSE BG 1 £ME
YA 1 4% (B 2004 £E3:60% BG 1 4058 OB 1 %),

Xt F B RTAX AN — B RGRBLAU S, R, £
B (1) MEREARMA2HENAB LSBT, L
REWWRT; (2) EEXTEZHBBEYSATHEZHB
WeER GEBL) WARAEE, WNEREFERAMERNKE; (3)
SEERREAE H — M RORBI &K (BISE BG 1 %) SBlltiE %K
BXEAKHE E K BUR T8 R A T AB AT AR E R IAH
XRE; (4) BEAKHEAHAEBBEMEIESE, ERBAXR

= {2007 FH/BLIE) F YA L K,

© 2R
@ ZRFE= (2007 SFFHB/BIE) FHBC1&K, FYAL%,

SR
205
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FTEFRBERABA TR L2 RF 0N O

B, —B BB MR R — e, KT
BRI AR, INFATRREIE A 528 LB R M IEH
SEFNR, FRIRALERE P RERMER LT RN
W, WL T RGBS Ik FIIA AN AT B — 3R,

B, —HREH AR E K EERE A

B FARREE R AR N ML EE VLR BB W EAE EokxT “#
B AHERES, —MEGEBN KA RBBREZH
g2 ik (BS) ARHTHERERGFHIEFR
REBEMRAEAR, XK “BBEH BT T
KRB, EMFEZHEHERES - AEFRHREARAERLH
P& 4% (Ben Nevis Forestry Venture Ltd v Commissioner of In-
land Revenue) —RHFTR: “---- B, —BREGBBIRK G
EBHRRZ M ERRFEFENAFENE, XEBREREE L
BEXHNMYEFAZER (BEMZA—-REBBAK) B
FE"Q

ERFR IR, FAZERE (BEFAZRSERE
SLZ BRI A REAAKNEE LRI ERE) 7ERGEB
FRIEFMEHAIEERS, RE T —RIE—B GBI Lk R R
Fe:, UEREBEBRMLELAE “BB” BLE5R KK IERE

(tests) :

® 2 David Dunbar, “Tax Avoidance” in New Zealand Taxation 2011 Principles,
Cases and Questions, Brooker Ltd, Wellington, 2011, at 1025.

@ i, ERBIW (2007 FHEBIL) HBC1 %,

® Ben Nevis Forestry Venture Ltd v CIR, [2008] NZSC 115; [2009] 2 NZLR 289;
(2009) 24 NZTC 23, 188 (SC) .
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1. “BiSHrHE (Predication Test)” , XRFEI EMRKFEBTiESF
HIFBI S &4 (Newton v Commissioner of Taxation) O— 3 Fr S 4H
FIAERB S EHRIENE. 2R R=ZFERKFENERE
RAEMAT, XEAFEIFEEE T K4 180 TRGHFE, KIEY
B M Bi e, IREXEFESREBRANE, SERAES
BHAE 75% I FTTRBL; AR B FERXEHERE S ELBOTE, X
BAFIMSHAE 5% WETRB. TR, EXXWEHT, X&
AR T — RIS ES), HEEFIENA RS E XA
PETEBL. XEESWR—RIIEENZS. B, ZKAEK
FAFRREIBL AL LAIRIGREH 5340 (special dividend) HIALF],
BE, BARAS5 AW Pactolus M NF RN G W AFITILE
B, KX A L 170 J7 328 B M 4% 243 Pactolus A F] . AT,
=N FITE Pactolus /A7) 180 T FEEERILLF]; Pactolus 2> &)
B4y L0 F o 89 170 J7 3848 5 AT 38 A B 3. X #E,
170 FHREUHEBAFR (F-HEMIELAMNE) X2
BT ZHKAFREERFWTF S, KEAE LBk, ®=HE
(RAFE) AEEZNFEB. ZJ5, Pactolus W iX 4L LI
BN ZAHF AR, NTIEELEREK (ELBRAWE
BHR), FREERATNEFHMMBENZS P EERRF, A
TiA B A B TS BL 0 B . Pactolus fE R RAN B H, W
RIFXFERIES . Pacolus B EIEMBKL, MR, ERET
10 J7 3850 B BB /N K OX — R I B IS PR R 2
ZFRAFMBRITAATFEUE T 170 TR EMMEL, Pac-

@ Newton v Commissioner of Taxation, [1958] AC 450. AR R KA KAFITEH
BREBMEME, BARAAEFELCTFHAE LN —REBBEANTFEZH
BB RRAEAERANEE, FUAEEELNITE.

@ £ Michael Littlewood, “The Privy Council and Anti - Avoidance Rules”,
{2007] 2 BTR 175, at 188 —189.



26 BRSRER 367

tolus AFE/NER T —EHFAFRAELFEN “SEBR" #HK4H
TREAMEMEH T KREFES. XTMEFQUEN “ XA
ARASAE

LT HBIEIF R A S XTI “RA B W EGEB&
K, MRRAE—BOEBLARNE, MIIWENRBI T, g
B, MAFESEAIEEEMUTHEZN—BRBB AR &K
HE (1936 FHEH S5HSmRF HFE W EE) (Income Tax and
Social Services Contribution Assessment Act 1936) %5 260 &K#E,
—I “KH (arrangement)”, HRERF “HE (evading)”,
“[El58 (avoiding)” ZSEEIRINTFAEMT AL XS5 HFAER, HL
SHFBEHKME “4X T3 (absolute void)” O BLEFHKAR
EBXEEFEEBRFNIABNSFT . BEAR, FA—EHERT
LT A WA H B M L ERERL . T RKEE (Lord
Dending) HIPR5E 260 FiE A TR, BAEMNTESR 180 THEH
BRFTRB. RS, ATRKEETE: “ATEXINEH
WAX—%&K (B 260 &%) WERGEZA, ROFEBE
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@ Newton v Commissioner of Taxation, [1958] AC 450, at 455.
@®@ Newton v Commissioner of Taxation, [ 1958] AC 450, at 466.
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@® £ W Mangin v IRC, [1971] AC 739, at 756.

® £ CIR v Challenge Corp Ltd, [1987] 1 AC 155, at 167 - 168.

® &0 Michael Littlewood, “The Privy Council and Anti — Avoidance Rules”,
[2007] 2 BTR 175, at 189.

@ £ CIR v Challenge Corp Ltd, [1987] AC 155; [1986] 2 NZLR 513; (1986)
8 NZTC 5, 219 (PC) .
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® #£J] CIR v Challenge Corp Ltd, [1987] AC 155; [1986] 2 NZLR 513; (1986)
8 NZTC 5, 219 (PC), at 5005 — 5006.

® CIR v Challenge Corp Ltd, [1987] AC 155; [1986] 2 NZLR 513; (1986) 8 NZ-
TC5, 219 (PC), at 5223.
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B ERB S SRS A HA R B O AB LS HHEET, B
WABEMAL" . #BL, MBIAK 1976 FFEBIE) % 99 &
(—MBBAR) REAT “B8”, MAEAT “BdE
B, ik, RRARFEK, B &8 MAR “BBUR
%, MBET, MRAZEE 9 K, RBRAAEREFRERE
“Wir” HABXSH, BEABIINITAZEMFESE 191 KW
HWHE. B, BESREERXMRUSS, BANRKETEM
FEBREMAREI “IESUR® ZRTIME A, FrluhkZ ke
B EE B A S @

5. “BEL£BEFRKWMAE” t3# ( “Parliamentary Contempla-
tion” Test) , XAF A LBERERRILES - HERFAERE A
FlVFBL 534 (Ben Nevis Forestry Venture Ltd v Commissioner of
Inland Revenue ) ®— 3% f) & 3] 5§ 51 i) i R A2 F — MR Sl B 4%

@ Peterson v CIR, [2006] 3 NZLR 433.

® £ CIR v Challenge Corp Ltd, [1987] 1 ACI55, at 168.

® B “sense of justice”, & . Simms v Registrar of Probates, [1900] AC 323, at
335.

@ £ Michael Littlewood, “The Privy Council and Anti — Avoidance Rules”,
[2007] 2 BTR 175, at 198.

® Ben Nevis Forestry Venture Ltd v CIR, [2008] NZSC 115; [2009] 2 NZLR 289;
(2009) 24 NZTC 23, 188 (SC) .
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Section 108 Agreements purporting to alter incidence of tax to be

void

108 (1) Every arrangement made or entered into, whether be-
fore or after the commencement of this Act, shall be absolutely void as

against the Commissioner for income tax purposes if and to the extent

that, directly or indirectly,
(a) Its purpose or effect is tax avoidance; or
(b) Where it has 2 or more purposes or effects, one of its purpo-
ses or effects (not being a merely incidental purpose or effect) is tax
avoidance, whether or not any other or others of its purposes or effects

relate to, or are referrable to, ordinary business or family deal-

ings,
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whether or not any person affected by that arrangement is a party
thereto.

108 (2) Where an arrangement is void in accordance with sub-
section (1) of this section, the assessable income and the non — as-
sessable income of any person affected by that arrangement shall be
adjusted in such manner as the Commissioner considers appropriate so
as to counteract any tax advantage obtained by that person from or un-
der that arrangement, and, without limiting the generality of the fore-
going provisions of this subsection, the Commissioner may have regard
to such income as, in his opinion, either——

(a) That person would have, or might be expected to have, or
would in all likelihood have, derived if that arrangement had not been
made or entered into; or

(b) That person would have derived if he had been entitled to
the benefit of all income, or of such part thereof as the Commissioner
considers proper, derived by any other person or persons as a result of

that arrangement.

108 (3) Where any income is included in the assessable income
or, as the case may be, in the non — assessable income of any person
pursuant to subsection (3) of this section, then, for the purposes of
this Act, that income shall be deemed to have been derived by that
person and shall be deemed not to have been derived by any other per-
son.

108 (4) Without limiting the generality of the foregoing provi-

sions of this section, it is hereby declared that where, in any income
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year, any person sells or otherwise disposes of any shares in any com-
pany under an arrangement ( being an arrangement of the kind referred
to in subsection (1) of this section) under which that person re-
ceives, or is credited with, or there is dealt with on his behalf, any
consideration ( whether in money or money’s worth) for that sale or
other disposal, being consideration the whole or, as the case may be,
a part of which, in the opinion of the Commissioner, represents, or is
equivalent to, or is in substitution for, any amount which, if that ar-
rangement had not been made or entered into, that person would have
derived or would derive, or might be expected to have derived or to
derive, or in all likelihood would have derived or would derive, as in-
come by way of dividends in that income year, or in any subsequent
income year or years, whether in one sum in any of those years or oth-
erwise howsoever, an amount equal to the value of that consideration
or, as the case may be, of that part of that consideration shall be
deemed to be a dividend derived by that person in that first — men-

tioned income year.

108 (5) Where any arrangement has been made or entered into
before the 1st day of October 1974 and the Commissioner is satisfied,
in respect of that arrangement or, as the case may be, in respect of a
part of that arrangement, that the terms or conditions of that arrange-
ment or, as the case may be, of that part (being legally binding terms
or conditions which were agreed upon in writing before that date) pre-
vent the discontinuance of that arrangement or, as the case may be, of
that part——

(a) Subsections (1) to (4) of this section shall not be applied

with respect to that arrangement or, as the case may be, with respect
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to that part so long as that arrangement or, as the case may be, that
part is so prevented from being discontinued and is continued strictly
in accordance with the requirements of the aforementioned terms or
conditions thereof; and

(b) So long as the said subsections (1) to (4) of this section
are not applied with respect to that arrangement or, as the case may
be, with respect to that part in accordance with paragraph (a) of this
subsection, the section for which section 108 of the Land and Income
Tax Act 1954 was substituted by section 9 of the Land and Income Tax
Amendment Act ( No. 2) 1974 shall, notwithstanding the repeal
thereof by the said section 9, be deemed to remain in full force and
effect in relation to that arrangement or, as the case may be, in rela-
tion to that part.

108 (6) For the purposes of this section

“ Arrangement” means any contract, agreement, plan, or under-
standing ( whether enforceable or unenforceable) including all steps
and transactions by which it is carried into effect:

“Liability” includes a potential or prospective liability in respect

of future income:

“Tax avoidance” includes

(a) Directly or indirectly altering the incidence of any income
tax:

(b) Directly or indirectly relieving any person from liability to
pay income tax:

(c) Directly or indirectly avoiding, reducing, or postponing any
liability to income tax.
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