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Chapter 1
HAVE A LITTLE FAITH: THE ADVANCEMENT OF

RELIGION AND PUBLIC BENEFIT

Juliet Chevalier-Watts*

Introduction

Charity has early origins in, and is often seen as sustaining, the healthy functioning of
society, filling the welfare openings that have been left exposed either as a result of
the government policies of the day, or shortfalls in government assistance. Thus, it
can be said that charity assists with decreasing many of the welfare encumbrances that
might otherwise be placed on states, whilst at the same time, performing essential
roles within a variety of communities. Charity should, therefore, not be
underestimated for its value within society.

As will be outlined, there are a number of legally recognised charitable
purposes, and the advancement of religion is one such purpose. However, against the
backdrop of societies becoming purportedly less religiously-inclined and the
seemingly growing religious terrorist threats, the relevance of the advancement of
religion within a charity context is being questioned. As a result, pressures grow to
address public concerns that revolve around granting charitable privileges to

organisations whose charitable endeavours are underpinned by intangible belief
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systems, and indeed, whose religious moralistic stance may be contrary to the social
policies of the day.

This chapter demonstrates that religion is still just as relevant in contemporary
society as it was in ancient times, and further, that charity law is the perfect
instrument to enable the most fitting utilisation of religion, under the embrace of
advancement of religion.

In undertaking this analysis, this chapter considers the doctrine of public
benefit and its role within charity law to ensure the legitimacy of religious charitable
purposes, and specifically considers the approach of the Australasian courts to
evaluate critically the issues surrounding public benefit and the advancement of
religion.

Prior to considering the jurisprudence of Australia and New Zealand, we will
set out, briefly, the importance of religion generally within society, to contextualise its
relevance. Then we will outline the law relating to charitable purposes, and public

benefit, in order to underpin the discussions that follow.

Religion and Society

Religion is undoubtedly of ancient origins, as evidenced in worldwide cave and
escarpment paintings and carvings dating back millennia. The Australian Aboriginal
religions are tens of thousands of years old, and it is said that the Vedas, the Hindu

religious texts, date back 6,000 years.* As the notion of religion developed throughout
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the world, so the numerous belief systems became associated with ceremonies, rituals,
sacred objects, and writings, as well as shaping and compelling cultural rules
regarding, inter alia, clothing, marriage, behaviour, food and diet. Indeed, the
influence of religions was so strong that it foften buttressed or became consolidated
with the civil power as with the Pontifex Maximus, the Pharaohs, the Aztecs, and
many existing religions.f? Its effect is still felt today in relation to civil power. For
instance, it was said that there was an evangelical surge that helped put Donald Trump
in the White House.®

With regard to religion and law, specifically Western law, the two concepts of
religion and law are indistinguishably interconnected; indeed, Western law cannot be
understood in isolation from its religious influences. Every aspect of social and
political life was pervaded by religion. With the revival of Roman Law in the 11th
and 12th centuries, the method of studying Roman Law texts was the same as
scholasticism, which was derived from Greek dialectical reasoning.* This reasoning
was utilised to fexplain, harmonise, and reconcile the Scriptures.?® In addition, the
Christian theology of revelation was conjoined with Roman and Greek notions of
natural law, and these underpinned the Medieval legal system, as well as various
religious notions influencing the content of European civil law, and the common law,
in particular through canon law.®

It is likely unarguable that religion and law are closely connected, certainly in

relation to Western society, but religion within society goes deeper than that. It is
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asserted that it is religion that underpins that which it means to be human. This is
because from early civilisations, humans have sought answers to the meaning and
purpose of life, and religion provides some of those answers.’ Indeed, religion has not
only provided answers to the existence and place of humans within the cosmos, but it
is also said to impact beneficially on certain aspects of society, over and above
spiritual benefits.

For instance, religion reduces the number of medical terminations; has a
lowering effect on divorce rates; and encourages timely payment of debts. There is
also further evidence that religiously-influenced people are more likely to give to
charities, and to undertake charity work.® Interestingly, religious attendance of once or
more a week is also said to have health benefits. A number of studies have revealed
that such attendance may increase a personfs life span by up to seven years, in
addition to boosting a personfs immunity, on top of benefits that include decreasing a
person’s blood pressure, lowering rates of depression, and lowering alcohol and
narcotic consumption and abuse.®

Religious participation also impacts in a positive manner with respect to youth
offending; and increases the possibility of completing school or college. Such
influences often result in improved financial circumstances for society generally, by
reducing imprisonment and reintegration expenses. This also then can result in lower
unemployment rates, which is likely to reduce state aid to individuals. It is not just the

youth who may be advantaged by religious influences. Religiously-involved adults
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are also less likely to be criminally active, and in turn, consequently make fewer
demands on state aid and provisions.'° These many non-spiritual advantages provide
numerous benefits as a result of religious observances, not least of which are
economic gains for the community. These impacts of religion are said to benefit the
American economy to the tune of approximately $2.6 trillion annually; this amounts
to about 1/6 of the total economic output.*!

The economics of charitable giving, and in particular, giving to religious
bodies, should therefore not be underestimated, and is a reflection of the importance
of religion in society generally. For instance, in 2016, the total given by Americans to
non-secular charitable organisations was $122.9 billion (inflation adjusted dollars).
The next highest amount donated was to education charities, and that amounted to
$59.8 billion (inflation adjusted dollars).!? In addition, in the United States alone,
religion-related businesses and institutions, as well as places of worship, bring in
more revenue than Google, Apple, and Amazon combined, contributing an impressive
$1.2 trillion annually to that nation?s GDP. However, this is thought to be a
conservative figure; the amount may actually be more than that.*®

The contribution to society by religion is not just related, however, to identity
or economics. Religion has impacted profoundly on fthe contribution of religious
organisations, throughout history, to building the constitutional infrastructure [L..] of
contemporary society?,** and its impact is said to be beyond estimation.*® Indeed,

many jurisdictions, including New Zealand, Ireland, and Canada, are beholden to
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religious organisations for their role in providing health and educational systems that
still exist today.® The reality is, therefore, that religious institutions underpin and
support national infrastructures, many of which are closely linked to charitable
organisations. These include medical institutions and schools, and also religious
institutes themselves,'” all of which illustrates the essential role that religion plays
within society, and through its charitable connections.

What these benefits and relationships suggest, therefore, is that economically
and socially, humans would be poorer individually and collectively without the
influence of religion throughout society. Indeed, any exclusions of religion within
charity law may have adverse consequences for key sections of society, such as
hospitals and schools. This would not only be detrimental to the infrastructure of the
state generally, but it would also be detrimental to members of the community who
are reliant on such institutions and their support.

This brief foray into the relationship between religion, society, and the law has
illustrated the fundamental role of religion within society generally. Nonetheless,
religion remains the target of consistent and repeated attacks in the media and
communities. By way of example, one only has to look to actor and comedian Ricky
Gervais, with his millions of followers on Twitter and Facebook, to see the influence
of negative press in relation to religion. Mr Gervais is renowned for his criticisms of
religion, and has observed, in relation to the privileges granted to religions granted

charitable status that f[s]ame sex marriage isnft gay privilege, itfs equal rights.
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Privilege would be something like gay people not paying taxes. Like churches
don’t?.*® Further, he states that £[w]e shouldnPt even need the word $atheism?. If
people didn?t invent ridiculous imaginary Gods, rational people wouldn?t have to
deny them.p°

Mr Gervaisf views are not held in isolation. Famous critics such as Richard
Dawkins and Christopher Hitchens? are highly vocal in their public criticisms of
religion, and brief searches on social media outlets, such as Facebook and Twitter,
will reveal equally vociferous and sustained attacks on religion generally.

Against this backdrop, and in conjunction with the apparent darkening cloud
forming in relation to religious terrorism facing many communities, it is timely to
consider religionfs place within society specifically within the construct of charity
law, which this chapter seeks to do.?! In order to begin this journey, this chapter now

sets out, in brief, some of the legal principles associated with charity and religion.

Charitable Purposes and Public Benefit

Whilst much has been written on this matter, it is still important to set out the
classifications of charitable purpose, which are rooted in the Charitable Uses Act
1601, otherwise known as the Statute of Elizabeth.?? The preamble of this long-
repealed?® Act categorised those purposes that would be legally-recognised as
charitable, although that list of purposes was said not to be exhaustive.?* This list of

charitable purposes is still recognised in contemporary times. This came about
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because Lord Macnaghten, in the renowned case of Income Tax Special Purposes
Commissioners v Pemsel,?’ produced a classification of charitable purposes which
found their essence in the aforementioned Preamble. Thus, his Lordship confirmed

that charity comprises four principle divisions, as follows:?

Trusts for the relief of poverty; trusts for the advancement of education; trusts for the
advancement of religion; and trusts for other purposes beneficial to the community,

not falling under any of the preceding heads.

Since the recognition of this famous classification, the law of charity has developed,
and a number of jurisdictions have added to this list of charitable purposes. For
instance, England and Wales now recognises 13 heads of charity;?° and Australia has
similarly extended its list of recognised charitable purposes.®® New Zealand, however,
retains the original Pemsel heads of charity, which are embedded in its Charities Act
2005.31 New Zealand is not alone in this approach. In the leading Canadian authority
of Vancouver Society of Immigrant and Visible Minority Women v M.N.R. the Court

observed that:32
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Canadian courts have consistently applied the Pemsel test to determine that question.
The Pemsel classification is generally understood to refer to the preamble of the

Statute of Elizabeth, which gave examples of charitable purposes.

What these statutory provisions confirm is a preservation of many of the common law
principles.

Of note is that, historically, the common theme that was seen to run through
the range of purposes was that they were all of public benefit,* even though the
Statute of Elizabeth does not refer unequivocally to specific public benefit.
Nevertheless, the Preamble was seen as recognising purposes that provided public
benefit, thus fif there is any thread linking these crude judicial attempts to define
charity, it is in the conception of charity as a public use.?* The effect, therefore, is
that for a purpose to obtain charitable status, it must be legally-recognised as a
charitable purpose, and further, it must be for the public benefit. We turn now to
setting out the requirements of public benefit.

In general, those purposes that fall within the first three heads of charity = in
other words, those purposes that relieve poverty, and advance education and religion =
were said to be presumed for the public benefit.®> For purposes that fall within the
fourth Pemsel head = that is, purposes that are beneficial to the community £ the

public benefit is not presumed, and must be demonstrated specifically. It should be
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noted that the United Kingdom has made some considerable legislative modifications
to the public benefit doctrine, whereby it is now confirmed that in fdetermining
whether the public benefit requirement is satisfied in relation to any purpose falling
within section 3(1), it is not to be presumed that a purpose of a particular description
is for the public benefit.?® In other words, the presumption of benefit has been
removed for all heads of charity, including the advancement of religion. In New
Zealand, and for the most part in Australia, the presumption of public benefit
remains.®’

Thus, public benefit has been infused into charity law by the courts, and the
main concern of the courts is to ensure that an entity is not able to ftake advantage of
the favoured position of charities in order to carry out what is essentially a private
purpose.’*® In other words, fit is the element of public benefit that justifies the legal
and fiscal concessions granted to charities.?® It is generally accepted that there are
two components of the public benefit test. This is articulated in the New Zealand High

Court case, Liberty Trust v Charities Commission:*°

It is accepted that in order to have a charitable purpose the entity must be carrying
out its purposes for the benefit of the public. This means that the entity must confer a

fbenefit] and that it does so in respect of the public or a sufficient section of it.
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In other words, the purposes must demonstrate a public benefit, and that benefit
should be for the public, or a sufficient section of the public.*! In relation to the
advancement of religion, it is fwell settled?*? that fa gift for religious purposes is
prima facie charitable, the necessary element of public benefit being presumed unless
and until the contrary is shownf.** Nonetheless, the doctrine of public benefit has been

subject to some criticism throughout the years, for instance:**

The concept of public benefit is intangible and nebulous; its effects can only be
represented as variable and unpredictable. Imprecision has resulted in illogical and

capricious decisions, sometimes impossible to reconcile.

In addition, ffew would regard the [public benefit] and the manner in which it has
been applied as wholly coherent and satisfactory.}*® Such criticisms have done little to
assuage the concerns of the public in relation to the continued existence of the
advancement of religion as a charitable purpose. However, this chapter asserts that
even though this doctrine may be subject to criticism, public benefit provides a legally
justifiable and legitimate safeguard to ensure that purposes that fall under the

advancement of religion will benefit communities, within the confines of the law,
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through the appropriate allocation of their assets from their charity endeavours. This
is so even if cases may be deemed controversial, or unpopular in the public view.
Therefore, it is argued that the public benefit doctrine, and its presumption, are an
effective method of ensuring that charitable religious bodies function as prescribed by
law, and as a result, the public will benefit. To illustrate this, we turn firstly to the

New Zealand High Court case of Liberty Trust v Charities Commission.*°
Liberty Trust

Liberty Trust was first registered under the Charities Act 2005, and its main activity is
to provide a mortgage-free lending scheme. This scheme was generally funded by
donations, and from that, interest-free loans were made to donors, and others. The
Charities Commission, as it was at the time,*’ removed the Trust from its charity
register, and the Trust subsequently appealed this decision to the High Court.

The Trust seeks:

to advance the Christian faith by teaching & demonstrating the Biblefs financial
principles, to assist those in financial difficulty, relieve financial burdens and
advance the Kingdom of God. Part of our ministry is lending interest-free to enable
New Zealanders to own their own homes, churches, and ministries without long-term

debt, so they can be free to fulfill Godfs call upon their lives [sic].*®
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The funds are available to all creeds and faiths, with the main message of teaching
Biblical financial principles through, amongst other matters, its loan scheme. Mallon
J, in this case, had no concern regarding whether or not the scheme advanced
religion;*® therefore, the issue of interest to this chapter is that of public benefit in
relation to whether a mortgage scheme meets the requisite public benefit.

As has been noted, the Trust?s purposes include relieving financial burdens, in
a hope that Christianity would be advanced as a result of having such burdens
alleviated. In other words, recipients of the loans fcan be free to fulfill GodPs call
upon their lives.?*® This a commendable approach, although it is not clear how a
person should fulfil this requirement. Thus, there may be an argument that the
purposes are ffocused too narrowly on its adherents?,> thereby creating a private
benefit, as opposed to a public benefit. Indeed, it might be argued that such a hope is
analogous to the circumstances discussed in the New Zealand High Court case of
Canterbury Development Corporation v Charities Commission. In this case, Ronald

Young J stated that:>2

The applicants] core activities and central focus were to assist and increase the
profitability of particular businesses in the hope that there would be an economic lift

for the Canterbury region. While the relief of unemployment could be a charitable
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purpose under the relief of poverty ground, this outcome was too remote from the
purposes of the appellants, whose aims were to assist businesses to prosper. The
activities were not therefore of public benefit and of direct benefit to a significant

part of the public.

In essence, therefore, the purposes need to be more than hopeful, otherwise there
would only be an indirect benefit. In relation to the loan scheme, whilst the aim is to
enable fborrowers to be released from financial burdens and to generously serve and
build God’s Kingdom?,>? it is not clear precisely how borrowers should serve and
build God?s kingdom. Therefore, it could be argued that Liberty Trust’s loan scheme
has a strongly focused private benefit, making the public benefit too remote, and
making the private benefits perhaps not incidental to the overall public benefit.>
However, in answer to this assertion, Mallon J stated that the private benefits
reaped from the loan scheme were, in fact, fseen as part of living as a Christian. An
integral part of the scheme is that its benefits are to be shared with others,>® ensuring

that the public benefit element is not rebutted. Indeed, as her Honour asserts:>®

These cases are therefore quite different from a private benefit conferred as part and

parcel of an activity directed at advancing religion [L..] all Christian teaching should
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be beneficial in the long term for members of the faith so that personal benefit is a

necessary element but [.1] that is not the end of it.

This suggests, therefore, that the purposes are not ffocused too narrowly on its
adherentsf,> although leading a fChristian life free of the burdens of debt?*® does
suggest that the private benefits are not necessarily incidental. Certainly, this is a grey

area because it has been argued that:>°

there is a line to be drawn between the outworkings of a religious faith that, being
ancillary and incidental in nature, can be seen to manifest an organisationfs religious
beliefs, and those that are disproportionate and unrelated to such an organisation and

its beliefs.

There could be grounds for asserting that an interest-free mortgage scheme is not
necessarily related to the outworkings of a religious faith. However, Mallon J

observed, significantly, that:®
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In terms of the private/public benefits it is difficult to distinguish it from a mass in a
Church which is open to the public. A mass in a church may have more ready
acceptance as being of a religious nature and for religious purposes than a mortgage
scheme that is set up as an example of the Biblefls message but that is not the point.
On the evidence before me this mortgage scheme is a public example of what is
intended to be a Christian approach to money and part of propagating the Christian

faith.

Therefore, her Honourfs assertions are persuasive as to why a mortgage scheme may
demonstrate the requisite public benefit, and importantly, why the public benefit
requirement should not be rebutted. Further, just because a purpose may not be
readily accepted in the public eye, this does not mean that the public benefit should be
rebutted. This point was raised by Elias CJ, for the majority, in the Supreme Court
case of Re Greenpeace of New Zealand Inc, where her Honour declared that
‘unpopularity of causes otherwise charitable should not affect their charitable
status’,%! and neither should Elack of controversy [L..] be determinative.?®2

If popularity, or lack of controversy, were requirements of public benefit, the
result would, in effect, exclude fmuch promotion of change while favouring charitable
status on the basis of majoritarian assessment and the status quo.®® Such an approach
would, surely, be contrary to the very spirit of charity law, which, in reality, fshould

be responsive to the way society works.?% If charity fails to respond to the way in
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which society works, then the law is actually flikely to hinder the responsiveness of
this area of law to the changing circumstances of society.?% For example, once upon a
time, it would have been inconceivable that purposes such as promoting the abolition
of the slave trade, promoting civil rights, or indeed the promotion of environmental
protection, would be construed as charitable.®® Nonetheless, charity law has seen fit to
find such purposes charitable, even in the face of public criticism. This offers further
evidence that charity must evolve to meet the needs of the society of the time, and it is
able to do this appropriately through the doctrine of public benefit.

Certainly, it is acknowledged that the Greenpeace decision did not refer to the
advancement of religion; however, it is submitted that the principles in relation to
public benefit are analogous to the assertions in relation to the Liberty Trust case. As a
result, the latter case demonstrates that public benefit is a useful legal device by which
the judiciary may determine the overall benefit to the public, still contained by legal
parameters. It represents a rational and practical standpoint which sets public benefit
within a contemporary context, whereby financial burdens are of key concern to many
in todayfls society. Reducing such burdens is likely to have benefits overall for society
by lessening pressure on individuals, and thus mitigating the pressure on society to
alleviate those financial worries. As a result, charity law has demonstrated its practical
application in a real-world context, underpinned by, and within the confines of, the

public benefit doctrine.
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Australian jurisprudence echoes New Zealand?s pragmatic approach to the
utilisation of the public benefit doctrine in such a way as to justify the relevance of
religion in society but within the confines of charity law. We turn to two cases, both
controversial, to assess public benefit and its importance in ensuring that purposes
meet stringent charity law requirements, whilst at the same time providing valuable
benefit to communities. We begin with Church of the New Faith v Commissioner of

Pay-Roll Tax (Scientology case).®’
The Scientology Case

The question for the High Court of Australia was whether Scientology is a religion. In
brief, Scientology was founded by L. Ron Hubbard, and as a self-prescribed religion,
it offers fa precise path leading to a complete and certain understanding of one’s true
spiritual nature and one?s relationship to self, family, groups, Mankind, all life forms,
the material universe, the spiritual universe and the Supreme Being.2®® The High
Court, in the Scientology case, confirmed the fundamental importance of religion

within its legal framework, observing:%°

Protection is accorded to preserve the dignity and freedom of each man so that he
may adhere to any religion of his choosing or to none. The freedom of religion being
equally conferred on all, the variety of religious beliefs which are within the area of

legal immunity is not restricted.
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| assert that charity law underpins this requirement through the judicious recognition
and application of the public benefit doctrine, and as will be addressed, the Court in
this case confirmed that public benefit legitimises Scientology. However,
interestingly, the Court makes little explicit reference, if at all, to the doctrine of
public benefit. Nonetheless, the doctrine can be implied throughout the judgements so
as to validate the legal recognition of Scientology.

It was observed by the Court that the flaw seeks to leave man as free as
possible in conscience to respond to the abiding and fundamental problems of human
existence.’’® This suggests that many people struggle with their existence within the
Universe. Some people are able to rationalise their existence through the fnatural
order, known or unknowable by use of manfs senses and his natural reason?,’* and this
provides an adequate answer to the concern of existence. However, not all people find
comfort or appeasement in this manner. In those circumstances, fan adequate solution
can be found only in the supernatural orderf,’? and this offers a sense of reason for a
person’s existence in the grand scheme of matters.

Herein lies the implicit recognition of public benefit. The benefit is found in
the comfort provided by religion in assisting humans to find their place within their
own environment, and within the world generally. Such a benefit may not be

explicitly measurable, but providing emotional and spiritual succour ensures, amongst
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other matters, that humans have sufficient coping mechanisms to deal with life?s
challenges, and are able to function appropriately within society. Charity law already
recognises that finding emotional pleasure in a purpose can be charitable because it
satisfies a public benefit.”® The reason being, as asserted by Vaisey J in Re Shawis
Wills Trusts, is that promoting and encouraging the arts and graces of life is the ffinest
and best part of the human character.f’ Such a reasoning can be aligned with the
benefit, therefore, of religion in promoting spirituality because it can develop,
beneficially, a human character.

This reasoning finds support in the Scientology case, whereby the Court noted
that faith in the supernatural provides a means of rationalising the sense of inadequacy
felt by many humans in relation to their place within mankind generally, and also
within the universe.” Further, religion frelates a view of the ultimate nature of reality
to a set of ideas of how man is well advised, even obligated, to live.}’® The
implication being, therefore, that public benefit may be found in guidance that a
religion provides for the beneficial conduct of humans, as well as providing a sense of
reassurance as to humanityfs place in the universe.

Certainly, there may be some scepticism in relation to the emergence of new
religions, such as Scientology, when legally recognised religious status confers
financial and other advantages. Such a scepticism has been prevalent within Australia
since European settlement, not least due to the progress of science. However, religion

still retained a foothold within Australia, perhaps in part because of the harsh
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Australian climate and environment. Religion continued to provide answers and
comfort to the settlers in a new and challenging environment, offering relief and
guidance. Thus, the public benefit of religion in those circumstances was a pragmatic
result of the environment, and religion remains today just as important within
Australia as it was to the early European settlers. This, therefore, enables emerging
religions to find a place within society, even if there are questions as to the legitimacy
of the religion itself.””

Indeed, it might be argued that any public benefit in Scientology may be
rebutted due to questions raised as to its hoax-like nature, or that charlatanism features
heavily within its construct. The Scientology case explored these issues and provided
some perhaps surprising answers to such questions raised.

Murphy J confirmed that the ftruth or falsity of religions is not the business of
officials or the courts.l” If that were the business of such bodies, then all religions
might fail such a test.”® Instead, religion is seen as giving people fsecurity and inner
strength not to be crushed by the monstrousness of the universe.®° Scientology,
therefore, sits within the construct of a religion, regardless of whether or not a person
may question its truth, because many established religions may also have their truths
questioned.

The Court also confirmed that a test of public acceptability in relation to a
religion would not, implicitly, be a method of assessing the overall public benefit.

This is because nearly all religions begin as a minority interest group, often gathering
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around the teachings of an inspiring leader. Any subsequent rise in public acceptance
is oftentimes slow and difficult. The Court confirmed that fa test of public
acceptability would create fa danger that a claim?s chances of success would be
greater the more familiar or salient the claim?s connexion with conventional
religiosity could be made to appear.2® It could be argued that the proliferation of
religions, and religious sects, would therefore create difficulties for fany test based on
public acceptability.}®? As a result, the public benefit is not to be found in popularity.
Rather, it is to be found in the overall benefit it brings to a group that is persuaded of
that religion?s teachings. This echoes the earlier assertions made in relation to the
Liberty Trust case, as supported by the findings in the Supreme Court case of
Greenpeace. Public benefit cannot be assessed on popularity as this may retard the
law and cause the charitable sector to suffer overall. The provisions of charity are not
always popular, and indeed, oftentimes charity supports those who are sidelined, or
who are considered unworthy, by society. That charity provides assistance to such
members of society reflects the true nature of charity & non-judgemental and open to
all, regardless of perceived worth, which is underpinned by public benefit.

Returning then to the Scientology case, it was further argued that Scientology
should be denied religious status because it was asserted that it displayed charlatan-
type tendencies, or was merely a sham.® If this was so, then its public benefit would
surely be rebutted. In response, however, the Court observed that fcharlatanism is a

necessary price of religious freedom, and if a self-proclaimed teacher persuades others
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to believe in a religion which he propounds, lack of sincerity or integrity on his part is
not incompatible with the religious character?® of the religion itself. Indeed, many
established religions might fail if faced with such a test.

Therefore, even in the face of stringent criticism and negativity, Scientology
found its place within the recognised religions of Australia. Whilst perhaps
controversial, it can be argued that the implied public benefit of Scientology ensures
that its purposes are constrained within the law, and the law has legitimised its
charitable status, and will continue to do so. Scientology is, perhaps, a product of
contemporary society, and therefore, as considered in the Liberty Trust case, this is
merely a reflection of the ability of charity law to adapt to new challenges and new
requirements, within the constraints of public benefit.

This chapter now considers the second Australian case, Commissioner of

Taxation of the Commonwealth of Australia v Word Investments Limited.8®

The Word Case

In this case, Word was established by Wycliffe Bible Translators, Australia, to
generate funds for Wycliffe, which is an evangelical body. It spreads the word of God
through international missionary work. One of the key questions for the High Court
was whether Word could be charitable when it does not engage in charitable activities
beyond making profits, which are then directed to charitable institutions that do

engage in charitable activities.®® Such activities suggest that the public benefit may
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then be rebutted because of the profitability of the organisation. In considering this,
the Court, inter alia, considered a submission by the Commissioner that fthat money
subject to charitable trusts is not fapplied for charitable purposest! unless actually
expended in the field.?®” In answer to this, and implicit that the public benefit would
be met, is that such an approach would be unworkable, and indeed, would be
unacceptable. This is because many charities, large and small, operate on the basis of
raising money and then choosing other suitable charitable organisations to submit
those funds to,®8 thereby ensuring that the public benefit is met.

The High Court asserted that this was likely to be the position in Australia
because f‘the charitable purpose [L..] is often [L..] to be found in the natural and
probable consequences of the trust rather than its immediate and expressed objects.?®®
The public benefit is therefore implied within the fnatural and probable consequences
of the trust?, which in application in the Word case, meant that the Court found that it
did advance religion.

It might be argued that such implicit recognition of public benefit would
extend the doctrine of public benefit beyond its original envisioned connotation.
Indeed, this decision has provoked criticism because it has been argued that this

decision may be utilised:*°
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for abusive tax behaviour, as it would seem to open the floodgates for all manner of
creative business ventures by religious charities and others, which in future will not

need to relate to their charitable purpose.

| would argue, however, that public benefit still has an important role to play in
ensuring that charitable purposes are achieved, and if such purposes are not a fnatural
and probable consequence? of an entity?s activities, then the public benefit will likely
be rebutted. Therefore, the doctrine of public benefit may ensure that such fabusive
tax behaviour? does not come to fruition. The Word case further reflects the position
of charity law within a contemporary society, legitimised by public benefit, whereby
the courts now recognise that commercialism is, in reality, a very real part of religions
today. Indeed, f[cJommercialism is so characteristic of organized religion that it is
absurd to regard it as disqualifying.’®* Operating on a commercial basis does not
negate public benefit, rather public benefit can ensure that a religious entityfs

purposes do benefit the public, notwithstanding its commercial outlook.

Conclusion

| began this chapter by asserting that religion is just as relevant within modern society
as it was in ancient times, and in addition, that charity law provides the ideal vehicle
to ensure the appropriate function of religion within society, through the doctrine of

public benefit. This is because that doctrine legitimises religion and offers a method
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of administering a religion so as to satisfy public concerns. The authorities discussed
in this chapter demonstrate the relevance of the doctrine in ensuring that, even in the
most controversial of circumstances, the charitable sector can benefit generally from a
variety of modern purposes.

Ensuring that public benefit is recognised and applied in such a variety of
circumstances ensures that charity law remains functional in contemporary society.

This assertion finds support in the Greenpeace case, wherein Elias CJ noted that:%2

Just as the law of charities recognised the public benefit of philanthropy in easing the
burden on parishes of alleviating poverty, keeping utilities in repair, and educating
the poor in post-Reformation Elizabethan England, the circumstances of the modern
outsourced and perhaps contracting state may throw up new need for philanthropy
which is properly to be treated as charitable. So, for example, charity has been found

in purposes which support the machinery or harmony of civil society[.]

To find otherwise would risk a frigidity in an area of law which should be responsive
to the way society works. It is likely to hinder the responsiveness of this area of law to
the changing circumstances of society.’®® It is acknowledged that this final point
relates specifically to the political purpose doctrine; however, | would assert that such

an statement does also relate to the advancement of religion because it has been
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demonstrated how valuable religions are within society. Thus, to limit their function
within charity would be to the disadvantage of society overall.

Indeed, | would argue that religion may be seen as being a part of the
‘machinery and harmony of civil society? because of its benefits to society generally,
as highlighted earlier in the chapter. Therefore, charity law should continue to
acknowledge the advancement of religion, and this can be done effectively through
the judicious and efficient utilisation of the public benefit doctrine. The doctrine
serves as a restraint on purposes that may not meet charitable requirements. Such
purposes may include unlawful purposes, or purposes that may be contrary to public
policy, thus the public benefit would be denied, and the purpose struck down. Where
the public benefit is rebutted, this is likely to be because the subsequent resultant
benefits were not established sufficiently.%

Therefore, | assert that, overall, the public should feel reassured about the
authorities that have been considered in this chapter. This is because fwhilst modern
day society places challenges at the feet of charity law [...][these] case[s] illustrate
[-.:] that the courts recognise that charity law is equally at home in the new
millennium as it was in the 1600s.3%® It could be argued that these decisions actually
illustrate the overarching philosophy of charity generally. That being to benefit
society overall, even though it might be argued that a mortgage scheme, nor an
unconventional religion, nor a commercial entity, could have been anticipated by

lawmakers back in the 1600s. Such divisive entities, however, should not
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automatically be precluded from religious status because, as was evidenced, charitable
purposes change as society changes. What a society in the 1600s required was very
unlikely to be what a society in 2019 requires. Such contemporary purposes merely
reflect charity responding to the changing needs of society, under the effective
scrutiny of the public benefit doctrine, which in turn provides legal surety and clarity,
which underpins the requirements of the rule of law.%

Therefore, the presumption of public benefit legitimises the advancement of
religion and ensures that a religion?s charitable resources are distributed appropriately
to its beneficiaries. This chapter has demonstrated that charity law, through public
benefit, enables religious charities to operate for the public good, as required by law.
Therefore, charity law is an appropriate conduit to enable religion to operate for the
benefit of society generally, and that the doctrine of public benefit enables the
charitable resources from religions to be distributed effectively for the public. As a
result, the benefits of religion can be realised in multiple communities. Further, the
public can be reassured that whilst religious charities are subject to privileges
associated with charitable registration, the public benefit doctrine ensures that the
benefits provided by religions to communities is not outweighed by the privileges

obtained by being a registered charity.
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